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PREFACE. 


TO THE FIRST SDfTION. 

The following pages are intended as ^uppleiwentary 
to the author’s “ Principles of the Law of Real 
Property.” At the time • when that work was 
written, the plan, of the present treatise was not 
matured, and & chapter “ On Personal Property 
Sind its Alienatio^’ was Inserted in that work. The 
contents of that chapter will be found interspersed 
in parts of the present volume; and should a second 
edition of the “ Principled of the Law of Real Pro- 
perty” be called for, it is the author’s intention to 
omit that chapter of his former work, and to supply 
its place by some further remarks on such ele- 
mentary parts of the law of real property as may 
appear to have been but slightly touched upon 
before. The very favourable reception which the. 
author’s work on the law of real property has met 
with fipm the profession has encouraged him to 
undertake in the present wbrk, a task, he believes, 
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hiftierto imatternpted : for it is siagular that, not- 
'withVanding the rapid groAn^h and n*ow enormous 
value of personal property in this (?ountry, no treatise 
•hag yet appeared ^having for its object t^e intro- 
duction of the student m conveyancing to that 
^large and increasing portion of his study atfd prac- 
tice which comprises the law relating to such pro- 
perty. • As to* real property, he may take his choice 
amongst three or four publications, all having the 
same object of facilitating his studies ; but the law 
of personal property, ‘though sufbciently treated of 
in all that relates to it as purely metcantile, has not 
yet had any elementary treatise o^ its principles, so 
far as they affect the practice of conveyancing. 
The present work is an attempt to supply this 
deficiency, and, in conjunction with the author’s 
“ Principles of the Law of Real Property,” to afford 
tho student a brief and simple introduction to the 
whole system of modern conveyancing. The no- 
velty of the attempt has, however, increased the 
"ffifficully of the task. The author has endeavoured 
proportionably to increase his diligence and care. 
He can, however, scarcely hope to have escaped all 
errors. And here he would caution the ^itudent 
against too implicit a reKance on the dicta of text 
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PREFACE.^ 

books. Elementary books cannot from tlieir nat:lre 
be completeljf accurate^ As helpers* to more p^fect 
knowledge, they <nay be most valuable. But it 
would be as g^e3l a mistake for a^ student to rem^n^ 
satisfied with his knowledge of a text book, as for 
an author to compress into an elementary work all 
that could possibly be said on the subject. 

7 , New Square, Lincoln’s Inn, 

23rd May, 1848 . 
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PRINGIPLES 

OF THB 

LAW OF PERSONAL PROPERTY. 


INTRODUCTORY CHAPTER. 

OF THE SUBJECTS AND NATURE OF PERSONAL 

PROPERTY. 

* 

The English law of property is divided into two great Real and per- 
branches, — the law of real property, and the law of per- property, 

sonal prtJperty. The feudal rules, which respected the 
holdjng^and culture of land, were the elements of the 
common law of real property; the rules relating to the 
disposition of goods were ti^e origin of the law of per- 
sonal property. Such property was anciently of little 
importance, and its laws were consequently few and 
simple. It did not, however, escape the ecclesiastical 
influence which spread so widely in the middle ages ; 
and it has thence derived that subjection to the rules The civil law. - 
of the civil law by which it is characterized when trans- 
mitted by will or distributed on intestacy. 

The division of property into real and personal, though Chattel# real, 
now well rqqognized, and constantly referred to even in 
the acts of the legislature, is con^paratively of modem 
date. In ancient times, property was divided into lands, 
tenements and hereditaments on the one hand, and goods 
W.P.P. B 
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and chattels ^on the other. These two last terms appear 
to be synonymous. In proo^iSs of tltoe, however, cer- 
tafc estates and interests in land grew up, which were 
untnovR to the ancient feudal system, and could not 
conveniently be subjected to its rules. Of these the 
most important were leases for years. Such interests, 
therefore, were classed among chattels; but as they 
savoured, as it was said, of the realty, they acquired thcr 
name of chattels real {a). In more modem times, chat- 
tels real ha//e been classed, with other chattels, within 
the division of persona*, property; but as chattels real, 
though personal proj)erty, are in fact interests in land, 
the laws respecting them have been noticed in the 
author’s treatise on the Principles of the Law of Real 
Property (6). Ch^ittels real will therefore be only inci- 
dentally noticed amongst the subjects treated of in the 
present work. 


Chattels per- 
sonal. 


Reason for the 
term ** per- 
sonal.’’ 


When leases for years, and other incidents in land of 
the like nature, were admitted into the class of chattels 
as chattels real, it bectoie necessary that such goods as 
had previously constituted the whole class, should be 
distinguished from them by some further name; and the 
title of chattels personal was accordingly applied to all 
such chattels as did not savour of real estate. For this 
title, the choice of two reasons is given to the reader by 
Sir Edward Coke, because, for the most part, they 
belong to the person of a man, or else for that they are 
to be recovered by personal actions (c).” The former 
of these two reasons has been chosen by Mr. Justice 
Blackstone (d). But it is submitted that the latter rea- 
son is most probably the true one. When goods and 
chattels began to be called personal, they had become 


(a) Co. Litt. 118 b. 5th ed.; 350, 6th ed. 

{b) Principles of the Law .>f Real (c) Co. Litt. 118 b. 

Property, 315 et seq., 1st ed.; (d) 2 Black. Com. 16, 384; 3 

307i 2nd ed. ; 322, 4th ed.; 333, Black. Com. 144. 
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too numerous and important to accompanTi the persons 
of their owners, ^n thb\other hand, the brin^fiig and 
defending of actions has always been the most prevail- 
ing business of lawyers; from the different natures of 
actions, the^nomenclature of the law is^ therefore most 
likely to have proceeded. Now actions were long di- 
vided into three classes, — real actionni personal actions, 
•and n^Jxed actions. Real actions were brought for the 
recovery of lands, and by their aid,^ the real land was 
restored to its rightful owner. Mixed actions, as their 
name imports, were real and personal mixed ‘together. 
Personal actions were brought in respect of goods, for 
which, as they are in their nature destructible, nothing 
but pecuniary damages could with certainty be recovered 
from the person against whom the action was brought. 
Accordingly, by the ancient law of England, there never 
were more than two kinds of personal actions in which 
there was a possibility pf recovering, by the judgment 
of the Court, the ideiftical goods in respect of which the 
action was brought. One of these was the action of 
detinue^ ^Vhere goods, having come into a man’s posses- 
sion ^ were unlawfully detained, by him ; in which case, 
however, the judgment w^as merely conditional, that the 
plaintiff recover the said goods, or {if they could not he 
had) their respective values, and also the damages for 
detaining them {e). The other was the action of replevin, 
brought for goods which had been unlawfully distrained ; 
but in this case the goods were never beyond the cus- 
tody of the sheriff, who is an officer of the law, and their 
safe return could therefore be secured (/). Goods there- 
fore seem to have been called personal, because the 
remedy for their abstraction was against the person who 
had taken them away, or because, in the words of Lord 
Coke, they# were to be recovered by personal actions (^). 


(e) 3 Black. Com. 152. (^) See Principles of the Law of 

(/) Ibid. 146. Real Property, 7. 

•B 2 


Actions real, 
personal, and 
mixed. 


Action of de- 
tinue. 


Action of re- 
plevin. 
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By rejlent st|i.tutes(A), however, provision h'as been made 
for enibrcing the delivery of jgbods, fn actions for their 
detention or for breach of contract to deliver them for a 
price* in money; and if they cannot be found, all the 
lands and chattels of the defendant may ];e distrained 
tin they are delivered. • 

Chattels personal, then, are the subjects of the jjresent* 
treatise. In ancient times they consisted entirely of 
moveable goods, visible and tangible in their nature, and 
in the pdssession either of the owner or of some other 
person on his behalf. Nothing of an incorporeal nature 
was anciently comprehended within the class of chattels 
personal. In* this respect the law of personal property 
strikingly differs frpm that of real property, in which, 
from the earliest times, incorporeal hereditaments occu- 
pied a conspicuous place. But although there was for- 
merly no such thing as aA incorporeal chattel personal, 
there existed not unfrequently a »ight of action, or the 
liberty of proceeding in the courts of law either to re- 
cover pecuniary damages for the infliction of* a wrong 
or the nonperformance of a contract, or else to procure 
the payment of money due. Such a right was called, 
in the Norman French of our early lawyers, a chose or 
thing in action, whilst moveable goods were denominated 
choses in possession. Choses in action, though valuable 
rights, had not in early times the ordinary incident of 
property, namely, the capability of being transferred ; 
for, to permit a transfer of such a right was, in the 
simplicity of the times, thought to be too great an 
encouragement to litigation (i) ; and the attempt to make 
such a transfer involved the guilt of maintenance or the 
maintaining of another person in his suit. It was im- 
possible, however, that this simple state of thjngs should 

(k) Stats. 17 & 18 Viet. c. 125, (t) 10 Rep. 48 a. 

s. 78 ; 19 & 20 Viet. c. 97, s. 2. 
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long continue. Within the class of choses ^ actHon was 
comprised a righttof grOT^ng importance, nam^y, that 
of suing for money due, which right is all that consti- 
tutes a deht. That a delSt should be incapable df.tnansfer A debt, 
was obviously highly inconvenient in commercial trans- 
actions; and in early times the custom of merchants 
rendered debts secured by bills of e^iphange assignable 
by indorsement and delivery of the bills. But choses 
in action, not so secured, could only be sued for by the 
original creditor, or the person who first had the right of 
action. In process of time, however, an indirect method 
of assignment was discovered, the assignee being em- 
powered to sue in the name of the assignor ; and in the 
reign of Henry VII. it was determined \hat a chose 
in action may be assigned over for lawful cause as a just 
debt, but not for maintenance, and that where a man is 
indebted to me in £20, and another owes him £20 by 
boftd, he may assign this bond and debt to me in satis- 
faction, and I may justify for suing it in the name of the 
other at my own costs (/).” Choses in action, having 
now become assignable, became an important kind of 
personal property ; and their importance was increased 
by an act of the following reign {k)y whereby the taking 
of interest for money, which had previously been un- 
lawful, was rendered legal to a limited extend. Loans 
and mortgages soon became common, forming a kind of 
incorporeal personal property unknown to the ancient 
law. In the reign of Queen Anne, promissory notes 
were rendered, by act of parliament, assignable by in- 
dorsement and delivery in the same manner as inland 
bills of exchange (Z). But other choses in action con- 
tinue to this day assignable at law only by empowering 
the assignee to sue in the name of the assignor. 

{j) Bro. A8r. tit Chose in Ac- {1) Stat. 3 & 4 Anne, c. 9, made 
tion, pL 3, 15 Hen. Vll. 2. perpetual by stat. 7 Anne, c. 25, 

{h) Stat 37 Hen. VIII. c, 9. s. 3. 
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In Ulditiop to the mass of incorporeal personal pro- 
perty, Ji^hich now exists in th^ form (gf choses in action 
recbverable by action at law> there exist also equitable 
chosea action, or rights -to be enforced by suit in 
equity; of these a pecuniary legacy is a familiar instance, 
for which, if the executor withhold payment, the legatee 
can maintain no action at law (w), but must bring a suit 
in equity. This kind of chose in action may be assigned 
directly from one person to another, and the assignee 
may sue in equity in his own name. For equity, being 
of more nlodem origin than the common law, is guided 
in its practice by rules more adapted to the exigencies 
of modem society. 

In modem times ^also several species of property have 
sprung up which were unknown to the common law. 
The fonds now afford an investment, of which our fere- 
fathers were happily ignoiant, whilst canal and railway 
shares, and other shares in joint rtock companies, and 
patents and copyrights, are evidently modem sources of 
wealth. These kinds of property are all of a ‘personal 
nature, many of them haying been made so by the acts 
of parliament, under the authority of which they have 
originated. For want of a better classification, these 
subjects of personal property are now usually spoken of 
as choses in action. They are, in fact personal property 
of an incorporeal nature, and a recurrence to the history 
of their classification amongst choses in action will, as 
we shall hereafter see, help to explain some of their 
peculiarities. 


(«) Deeks v. Skruti^ 5 T. Rep. 
690 ; BraiihwaiU v. Skinner ^5 Mee. 
& Wells. 818. Legacies under fifty 
pounds may now be recovered in 
cpunty courts, under tl\^ acts 
for the more easy recovery of small 


debts and demands in England, 
unless the validity of the bequest 
be disputed. Stats. 9 & 10 Viet, 
c. 95, as. 58, 65 ; 18^& 14 ViCt. c« 
61 i 19 & 20 Viet. c. 108. 
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Such is a- general outline of the subjec^ of ihbdem how personal 
personal property# They are distinguished fmn real 
property by being unaffected by the feudal fules of 
tenure, by being alienable Jby methods altogether dif- 
ferent, by passing in the first instance to the executors, 
when bequeathed by will, and Jby devolving, on their 
owner’s intestacy, not on his heir, Ijitjen an adminis- 
.trator appointed formerly by the Ecclesiastical Court, 
but now by the Court of Probate, by whom they are 
distributed amongst the next of kin of tjie deceased. 

On the first of these characte^stics, however, mainly 
depends the nature of the property which exists in 
things personal. The first lesson to be learned on the 
nature of real property is this — that of* such property 
there can be no such thing as an absolute ownership; 
the utmost tliat can be held or enjoyed in real property Real property 
is an estate (w). There may be an estate for life, or an estates, 
estate tail, or an estate in fee •simple; but, according to 
the law of England, ^here cannot exist over landed pro- 
perty any absglute and independent dominion. All the 
land in the kingdom is the subject of tenure ; and if the 
estate is not holden of any subject, at any rate it must 
be held*of the crown. With regard to personal property, Personal pro- 
however, the primary rule is precisely the reverse. Such of aLolutc 

property is essentially the subject of absolute ownership, ownership, 
and cannot be held for any estate. It is true that the 
phrase personal estate is frequently used as synonymous 
with personal property ; but this general use of the term 
estate should not mislead the student into the supposition 
that there can be any such thing as an estate in per- 
sonalty properly so called. The rule that no estate can 
subsist in personal property would seem to have origi- 
nated in the nature of such property in early times. 

Goods and chattels of a personal kind, in other words, 
moveable articles, then formed, as we have seen, the 


{») Principles of the Law of Real Property, 16. 
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whole if a njan’s personal estate. And such articles, it 
is evidtoit, may be the subjects of alusolute ownership, 
and ha\fe not those enduring qualities which would ren- 
der thjem'fit to be holdcn by an^ kind of feudal tenure. 
As personal property increased in value and variety, 
many kinds of ‘property of a more permanent nature 
became, as we l^a'^> seen, comprised within the class of 
personal, such as leases for years, of whatever length, 
and Consolidated Bank Annuities. But the rule that 
there can bq no estate in chattels, the reason of which 
was properly applicable only to moveable goods, still 
continues to be applied generally to all sorts of personal 
property, both corporeal and incorporeal. The conse- 
quences of this* rule, as we shall hereafter see, are curious 
and important. But in the first place it will be proper 
to consider the laws respecting those moveable chattels, 
or choses in possession, which constitute the most ancient 
and simple class of personal property ; the class, how- 
ever, which has given to the resi i^any of the rules for 
regulating their disposition. 
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PART 1. 

or CHOSES IN POSSESSION. 


CHAPTER L 

OF CHATTELS WIUCU DE^^^pEND TO TTIE-IIEIR. 

ChioSES in possession are moveable goods, such as plate, 
furniture, farming stock, botli live and dead, locomotive 
engines and sliips. These, as has been before remarked, 
are essentially, the subjects of absolute ownership, and 
cannot be held by estates ; they are alienable by methods 
altogether different from those employed for the convey- 
ance of landed property, and they devolve in the first 
instance on the exeSutor of the will of their owner, or on 
the administf’ator of his effects, if he should die intestate. 

There are, however, some kinds of choses in possession Exceptions to 
whicl^form exceptions to the general rule : these consist * 

of certain chattels so closely connected with land that 
they partake of its nature, pass along with it, whenever 
it is disposed of, and descend along with it, when un- , 
disposed of, to the heir of the deceased owner. The 
chattels which thus form exceptions are the subject of 
the present chapter; they consist principally of title 
deeds, heir-looms, fixtures, chattels vegetable, and animals 
fierce natures. Of each in their order. 

Title deeds, though moveable articles, are not strictly Title deeds 
speaking chattels. They have been called the sinews of of 

the land^«), and are so closely connected with it that tife lands, 
they will pass, on a conveyance of the land, without 


(a) Co. Litt. 6 a. 
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being expressjy mentioned : the property in- the deeds 
passes oiit of the vendor to the purchaser simply by the 
grant of Vhe land itself (J). ' In like manner a devise of 
lands by will entitles the devisee fo the possession of the 
deeds ; and if a tenant in fee simple should die intestate^ 
the title deeds of "his land^ will descend along with them 
to his heir at law„(c^ In former times, when warranty 
was usually made on the conveyance of lands the 
rule was that the feoffor should retain all deeds contain- 
ing warranties made to himself or to those through whom 
he claimed/ and also all ijucb deeds as were material for 
the maintenance of the title to the land (e). But if the 
feoffinent was made without any warranty, the feoffee 
was entitled to ‘the whole of the deeds ; for the feoffor 
could receive no benefit by keeping them, nor sustain 
any damage by delivering them (/). Warranties have 
now fallen into disuse; but the principle of the rule 
above stated still applies when the grantor has any othf r 
lands to which the deeds relate, or retains any legal 
interest in the lands conveyed ; for in either of these 
cases he has still a right to retain the deeds (g). ‘And if 
the grantor should retain merely an equitable right to 
redeem the lands, as in the case of a mortgage *in fee 
simple, it has been said that this equitable right is a 
sufficient interest in the lands to authorize him to with- 
hold the deeds, unless they are expressly granted to the 
mortgagee (4). It is very questionable, however, whe- 
ther a legal right ought to be attached to an interest 


{b) Harrington v. Price, 3 Barn. 
& Adol. 170; Philips v, Robinson, 
4 Bing. 106; S. C. 12 Moore, 308. 

(c) Wentworth’s Office of an 
Executor, 14th ed. 158 ; Williams 
on Executors, pt. 2, book 2, c. 3, 
8 . 3 . 

(d) See Principles of the 

of Real Plroperty, 344, 1st ed. ; 
846, 2nd ed. ; 365, 4th ed.; 376, 


5th ed. ; 399, 6th ed. 

(e) Burkhurst's case, 1 Rep. 1 b. 
(/) 1 Rep. 1 a. 

(g) Bro. Abr. tit. Charters de 
♦erre, pi. 53 ; Yea v. Field, 2 T. 
Rep. 708 ; see however Sugd. 
Vend. & Pur. 367, Isth ed.; 2 
Prest. Conv. 466. 

(h) Davies v. Fernon, 6 Q. B. 
443, 447. 
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merely equitable. And the doctrine last mentioned is 
opposed by more^ecent decisions in another colurt (i). 

If a conveyance of *lands should be mad^ljy.way of 
use, thus, lands should be granted to A. and his heirs, 
to the use of B. and his heirs^ it is said that the title 
deeds of the land will belong to A., tl)^ grantee ; because, 
although the Statute of Uses (j) conveys the legal estate 
in the lands from A. to B., it does not affect the title 
deeds, which must consequently still reniain vested in 
A. (k). But this doctrine has been justly questioned, on 
the ground that the legislative conveyance from A. to B., 
effected by the Statute of Uses, ought to be at least as 
powerful as the common law conveyance of the lands to 
A. ; and if the latter conveyance can carry with it the 
deeds relating’ to the land, the former conveyance should 
be considered as powerftil enough to do the same (/). 

The tenant of anb estate in fee simple in lands pos- 
sesses the highest interest which the law of England 
allows to any subject ; and such a tenant possesses also 
an absolute property in the title deeds, which he may 
destroy at his pleasure, or sell for the value of the parch- 
ment(m). But if the lands to which deeds relate shoidd 
be settled on any person for life or in tail, a qualified 
ownership will arise with respect to the deeds, different 
in its nature from that simple property which is usually 
held in chattels personal. As the lands are now held 
for a limited estate, so a limited interest in the deeds 
belongs to the tenant. The tenant for life or in tail, 
when in possession of the lands, being the freeholder for 
the time being, is entitled also to the possession of the 

(0 Goode V. Burton, 1 Exch. 5th ed. 1 17. 

Rep. 189 ; Newton v. Beck, 3 H, & (1) Sugd. Vend. & Pur. 866, 

N. 220. laeh ed. ; Co. Lite. 6 &, n, (4). 

(J) 27 Hen. VIIL c. 10. {m) Cro. Elia. 496. ^ 

{k) 1 Sand. Uses, 4th ed. 119; 
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dee4$ (?*)5 wh^rea^ the tenant for a mere term of years, 
of whatever length, not having the fiPeehold or feudal 
possessioh of the lands, has no right to deeds which re- 
late to auplf freehold (p) ; although deeds relating only to 
the term belong to such a tenant, and will pass, without 
any express grant, to the assignee of the term ( j»). The 
tenant for life orin^tail in possession, though entitled to 
the possession or custody of the deeds which relate to 
the inheritance? has no right to injure or part with 
them (y) : he Jias an interest in the title deeds corre- 
spondent Only to his estate in the lands; and if he 
should part with the deeds, even for a valuable con- 
sideration, the remainder-man, on coming into posses- 
sion of the lands, will nevertheless be entitled to the 
possession of the deeds, just as if the tenant for life or in 
tail had kept them in his own custody (r).* 

Heir-looms, strictly so called, are now very seldom to 
be met with. They may be definedrto be such personal 
chattels as go, by force of a special custom^ to the heir, 
along with the inheritance, and not to the executor or 
administrator of the last owner (5). The owner of an 
heir-loom cannot by his will bequeath the heir-loom, if 
he leave the land to descend to his heir ; for in such a 
case the force of the custom wdll prevail over the be- 
quest, which, not coming into operation until after the 
decease of the owner, is too late to super^de the cus- 
tom (<). According to some authorities heir-looms con- 

(n) Ford V. Peeringt 1 Ves. jun. Taunt. 12. 

76 ; Strode v. BUickburne, 8 V^. (y) Bro. Abr. tit. Charters de 

225 ; Garner v. Hanngngion, 22 Terre, pi. 86. As to production 
Besv. 627 : Allwood v. Ueywood, see Davie y. Earl of DyearU 20 
Bxch. VI W. R. 291. B6ay.405. 

.; (d) Churchill Small, 8 Ves, (r) Daiiee y. Vernon, 5 Q. B. 

;828 ; Harper v. Faulder, 4 Mad. 443; Eaeton v, London, Exch. 12 

120, 188i >Vweman V. W. R.58. 

Vou. ilf Jary. lir Botham y^So- (e) See Co. Litt. 18 b. 

WtfrvUilf, 8 Beav. 860. ' (0 ^bid. 186 b. 

(p) Hooper v. Rdmbottom, 6 
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sist only of bulW articles, and benches 

fixed to the freehold (w) :• b»t sttch articles w<jfild more 
properly fall within ijiie class of fixtures, of which we 
shall next speak. The ailcient jewels of the erOwn are Crown jewels. 
heir4oom&(v). And if a nobleman, kipght or esquire be 
buried in a church, and his coat armour or other ensigns Coat armour, 
of honor belonging to his degree be%eif up, or if a tomb- Tombstone. 
sto»e be erected to his memory, his heirs may maintain 
an action against any person who may take or deface 
them(ar). The boxes in which the title*deeds of land Deed boxes, 
are kept are also in the nature of heir-looms, and will 
belong to the heir or devisee of the lands; for such 
boxes have their very creation to be the houses or 
habitations of deeds” ( y) ; and accordingly a chest made 
for other uses will belong to the iexecutor or adminis- 
trator of the deceased, although title deeds should hap- 
pen to be found in it. In popular language the term Popular use 
^^iieir-loom” is genenp-lly applied to plate, pictures or 
articles of propertyVhich have been assigned by deed 
of settlementr or bequeathed by will to trustees, in trust 
to permit the same to be used and enjoyed by the per- 
sons fpr the time being in possession, under the settle- 
ment or will, of the mansion-house in which the articles 
may be placed. Of this kind of settlement more will be 
said hereafter. 

Fixtures are such moveable articles or chattels per- Fixtures, 
sonal as are fixed to the ground or soil, either directly, 
or indirectly by being attached to a house or other 
building. The ancient common law, regarding land as 
of far more consequence than any chattel which could 
be fixed to it, always considered everything attached 
to the land as part of the land itself, — the maxim being 

(») Spelinan ’9 Glossary, voce («) Co. Litt. 13 b.; 

Heir- Loom. S^e Williams on (^Wentworth's Office of an 
Executors, pt. 2, blc. 2, cli. 2, s. 3. Executor, 157, Hth ed. 

(v) Co. Litt. 18 b. 
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New act. 


quicquid phntatur soh^ solo cedit (z), Henc^ it followed 
that houses themselves, which consisiPcrf aggregates of 
chattels personal (namely, timber and bricks) fixed to 
the land,.^cre regarded as'lan^^and passed by a con- 
veyance of the land without the necessity ^of express 
mention ; and this is the case at the present day (a). So 
now, a conveyance f f a house or other building, whether 
absolutely or by way of mortgage, will comprise all 
ordinary fixtures, such as stoves, grates, shelves, locks 
&c, without any express mention (i), unless an intention 
to withhold the fixtures can be gathered from the con- 
text (c), So on the decease of a tenant in fee simple, 
the devisee of a house, or the heit at law in case of in- 
testacy, will be*‘entitled generally to the fixtures set up 
in it (d). The anciept rule respecting fixtures has been 
greatly relaxed in fiivour of tenants for terms of years, 
who are now permitted to remove articles set up by them 
for the purposes of trade 6r of ornament or domestic 
convenience (e), provided they remeve them before the 
expiration of their tenancy (/). But the oldorule stiU pre- 
vails with regard to agricultural fixtures, which, •though 
set up by the tenant, become, by being fixed to the soil, 
the property of the landlord (q ) ; unless they are put up 
with the consent in writing of the landlord for the time 
being, in which case it is provided by a recent act (A) 


(s) See 4 Rep. 64 a ; i Lord 
Raymondt 738 ; Mackintosh v* 
Trotter, 3 Mee. Si WeU. 184, 186 j 
Williams on Executors, pt. 2, bk. 
2, ch. 8, 8, 2'. 

(а) See Principles of the Law 
of Real Property, 13. 

(б) Colegrave v. Dias Santos, 2 
Barn. & Cress. 76; S. C. 3 Dowl. 
& Ry. 255 : Longsicfffv. Meagoo, 2 
Ad.& Ell. 167 ; Hitchman v. fTal- 
ton, 4 Mee. & Weis. 409 \ Ex parte 
Sarelap, 5 De O., M. & G. %03; 
Mather v. Fraser, 2 Kay & John. 
536; Williams v. Eoaxis, 23 Beav. 


239 ; Walmesley v. Milne, 7 C. B. 
N. S. 115; Metropolitan Counties 
8fc, Society v. Brown, 26 Beav. 
454. 

'{c) Hare v. Horton, 5 Barn. Sc 
Adol. 715. 

(d) Shep. Touch. 470. 

(e) Grymes v. Boweren, 6 Bing. 
487. 

(/) BsLSsell, 1 Barn. & 

Adol. 394 ; Leader v.pomewood, 5 
C. B., N. S. 546. 

(g) Elwes V. Maw, 3 East, 38. 
(5) Stat. 14 & 15 Viet. c. 25, 
8. 3. 
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thafc they shall be the property of the tenant, and shall 
be removable hf him on giving to the landlord or his 
agent one month’s previous notice in writing of his in- 
tention so to do, subject to*the landlord’s right 4o pur- 
chase the ^me by valuation in the mapner provided by 
the act. This act extends to farm buildings either 
detached or otherwise, and to engi 3 es»and machinery, 
eitl^r for agricultural purposes or for the purposes of 
trade and agriculture, although built in or permanently 
fixed to the soil, so as the tenant making any such 
removal do not in anywise injure the land cJr buildings 
belonging to the landlord, or otherwise do put the same 
in like plight and condition, or as good plight and con- 
dition, as the same were in before the erection of any- 
thing so removed. A relaxation o^the old rule has also 
been made in favour of the executors of a tenant for life, 
who appear to be allowed to remove fixtures set up by 
tbeir testator for the jjurposds of trade or of ornament or 
domestic convenience (t). But the rule of the common 
law still retains much of its force as between the devisee 
or heir* of a tenant in fee simple and his executor or 
administrator. Thus a tenant for years may remove 
ornamental chimney-pieces set up by him during his 
tenancy (j) ; but if erected by a tenant in fee simple, 
they will pass with the house to the devisee or heir (A). 

So machinery employed in carrying on iron works or 
collieries may be removed by a lessee for years, if‘ erected 
by him ; but if erected by a tenant in fee simple, such 
machinery, even though removable without injury to the 
freehold, will belong to the heir or the devisee of the 
land (Z). However it seems that pier glasses, fixed by 
nails, and not let into panels, and hangings fastened up 
for omamenti. will now belong to the executor or ad- 

(t) Lawton v. Lateton, 8 Atk. 14. (ft) Dudley v fFarde, Amb. 113. 

U) BisJwp V. mm, Ex.Ch. 1 (If Fither v. Dixon, 12 Cl. 85 

Jur. N. S. 962; 24 Law J. Exch. Fia. 812. 

229 : 11 Ex. Rep. 118. 
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OF CHOSES IN BQS6ESSION. 

ministrator of a tenant in fee simple as part of his per- 
sonal e^te (wi). 

Wherij fixtures are demised to a tenant along with the 
house, mill or other building in which they ipay happen 
to be, the property in the fixtures still remains in the 
landlord, subject to the tenant’s right to the possession 
and use of them during his term (n ) ; and if they s^puld 
be severed from the building by the tenant or any other 
person, or should be separated by accident, the landlord 
will acquii*e an immediate right to the possession of 
them(o). In this respect they are subject to the same 
rules as timber, which, as we shall see, is equally a part 
of the inheritance imtil severed, and when cut becomes 
the personal property of the owner of the fee. Fixtures, 
which would descend with the house or building to the 
heir of the owner of the fee on intestacy, are not in* fact 
his goods and chattels properly sp called (p). 

Chattels vegetable consist, as their name imports, of 
moveable articles of a vegetable origin, such as* timber, 
underwood, com and fruit. All these articles, so long 
as they remain unsevered from the land, are for many 
purposes considered as part of it ; and they will pass 
by a conveyance or devise of the land without express 
mention {q). If, however, the trees should be expressly 
excepted out of the conveyance, they will remain the 
personal property of the grantor, although severed only 
in contemplation of law(r); and in like manner the trees 
alone may be granted by a tenant in fee simple, and will 
then form the personal property of the grantee, even 

(m) Cave v. Cave, 2 Veni. 608 j (o) Farrani v. Thompson^ 5 Barn. 

Squire v. Mayor^ 2 Eq. Ca. Abr. Aid. 826. 

430, pi. 7; S. C. 2 Freem. 219. (p) Winn v* Ingilbp 5 Barn. & 

(it) BoydeU v. M*Michael, I Cro. Aid. 625. 

Mee. & UosCk iff A Hiie^ v. (9) Com. Dig. tit. Biens (H.) 
Waltm, 4 M^. Wals. 409. (r) Herlakenden's case, 4 Rep. 

' 63 b. 
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before they Are cut down (s). But if a tenant of lands 
in fee simple shoifld die without having sold orlflevised 
them (<), the law then draws a distinction between such 
vegetable products as arc thtj annual results cff agricul- 
tural labour^ and such as are not. The ^former class are Embje^^ents. 
called by the name of emblements^ and the right to reap 
them belongs to the executor or acjinkiistrator of the 
jllljgg^sed in exclusion of the heir(w); whilst the latter 
class descend to the heir along with the land. The 
reason of the distinction appears to be, that as annual 
crops are mainly the result of Jabour incurred at the 
expense of the owner’s personal estate, his personal 
estate ought to reap the benefit of the crop which re- 
sults (x\ Accordingly crops of corn, arfd grain of all 
kinds, flax, hemp, and every thing yielding an artificial 
annual profit produced by labour, belong to the executor 
or administrator, as against the heir; whilst timber, 
fruit trees, grass, and (jjover, which do not repay within 
the year the labour Ay which they are produced, be- 
long to the heir as part of the land (y). The right to 
emblements also belongs to the executor or adminis- 
trate;' of a tenant for life (3^), and to a tenant at will if 
dismissed from his tenancy before harvest (o). The 
claims of tenants at rack rent, whose tenancies may de- 
termine by the death or cesser of the estate of tenants 
for life, or for any other uncertain interest, are now pro- 
vided for by a recent enactment, giving the tenants at 
rack rent a right to continue to hold until the expiration 
of the current year of their tenancy (ft). 

(5) Wentworth's Office of an (y) See Graves v. Weld^ 6 Barn. 

Executor, 14<th ed. 148 ; Williams & Adol. 105 ; S. C. 2 Nev. & Man, 
on Executors, pt. 2, bk. ch. 2, 725. 

sect. 2. ' ( 2 ) Principles of the Law of 

(0 As to a devisee, see Rudge Real Property, 24, 2nded.; 25,3rd 
V. Winnallt 12»Beav. 357 ; Cooper & 4th eds. ; 27, 5th and 6th eds. 

V. Woolfitj 2 Hurl. Norm. 122. (a) ^bid, p. 310, 2nd ed., 325, 

(u) Com. Dig. tit. Biens (G). 4th ed. ; 336, 5th ed. ; 353, 6th ed. 

(x) Wentworth's Office of an (6) Stat. 14 & 15 Viet. c. 25, 

Executor, 14th ed. 147. s. 1. See Principles of the Law of 

W.P.P. C 
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When la^jds are let to a tenant for years or for life, if 
no exertion is made of the tmiber, tfiie property in the 
timber will still remain in the owner df the inheritance, 
subjeot ^tc^ the tenant’s right t6 have the mast and fruit 
growing upon it, and the loppings for fuel, and the bene- 
fit of the shade for his cattle (c). Accordingly all fruit 
which may be ^pl^cked^ or bushes or trees, not being 
timber, which may be cut or blown down, will belong, 
to the tenant (d) ; but timber trees, which may be cut 
or blown down, will immediately become the property of 
the owner of tlie first c^state of inheritance in the land, 
whether in fee simple or in tail (e). Timber trees are 
oak, asli, and elm in all places ; and in some particular 
parts of the country, by local custom, where other trees 
are generally used for building, they are for that reason 
considered as timber (/). But if the tenant should be 
a tenant without impeachment of waste {sine impetitione 
vasti), timber cut down by him in a husband like manner 
will become his own property wiles' actually severed {g), 
but not before (A); for the words without impeachment 
of waste” imply a release of all demands in respect of 
any waste which may be committed (i). If, howpver, 
the words should be merely without being impleaded for 
waste, the property in the trees when cut would still 
remain in the landlord, and the action only would be 
discharged, which he might otherwise have maintained 


Keal Property, p. 25, 3rd & 4th 
eds. ; 27f 5th & 6th eds. 

(c) Lilford's case, 11 Rep. 48 b. 

(d) Channon v. Patch, 5 Barn. & 
Cress. 897; 6. C. 8 Dow. & Ry. 
651 } Berriman v. Peacock, 9 Bing. 
384; S. C. 2 Moo. & Scott, 524; 
Pidgley v. Rawling, 2 Coll. 275. 

(e) Herlakenden' s case, 4 Rep. 
63 a ; Whitfield y. Bewiti^ 2 P. 
Wms.240; S P.Wms. 268; Lush- 


ington V. Boldero, 15 Beav, 1. 

(/) 2 Black. Com. 281. 

(g) Lewis Bowles' case, 11 Rep. 
82 b. See Principles of the Law 
of Real Property, 23, 2nd ed.; 24, 
3rd & 4th eds.; 25, 5th and 6th 
eds. 

{h) Cholmeley v. Paxton, 3 Bing. 
207 ; 10 Barn. & Cfess. 564. 

(i) 11 Rep. 82 b. 
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agamst%e tenant for the waste committed l^y the act of 
felling the timber^A). 

Animals/ercB or wild animals, including ^ame, Animals /tra? 

are exceptions from the rules which relate to other move- 
ahleSf on the ground that until they are caught there is 
no property in them. If therefore th# oVner of land in 
^fesM jk nple should die, the game on his land, or the fish 
in any river or pond upon the land, will not belong to his 
executor or administrator (/). And if a man*sliould have 
a j)ark or warren, he has no trile j)i*operty in the deer, 
conics, pheasants, or partridges; but they belong to him 
only ratione privilegii for his game ai^d pleasure so 
long as they remain in the privileged place (w?).” But a 
proj)crty in wild animals may be obtained by reclaimijig 
or catching them {propter industriam\ or by reason of 
their being unable to get away {propter impotentiam){n), 

Thfis deer, even thougll in a legal park, may be so tame 

and reclaimed as to ^ass to the executors of the owner 

of the park on*his decease (o) ; so rabbits in a hutch, fish 

in a box,’ and young pigeons in a dove house, unable to 

fly, will, belong to the executor or administrator of the 

owner, and not to his heir. It appears to have been Hawks and 

formerly thought that hawks and hounds were not sub- 

jects of personal property, but would descend with the 

lands to the heir; but this opinion is not now law. 

For,” observes the author of the Office of an Execu- 
tor (p), although they be for the most part but things 
of pleasure, that hindereth not but they may be valuable 
as well as instruments of music, both tending to delight 

(/r) Walter Idle* 8 case, 11 Rep. Williamson Executors, pt. 2, bk. 

83 a. 2, ch. 2, sec. 1. 

(/) Co. Litt. 8 a ; The case of (o) Morgan v. The Earl qf Aher- 
StuanSf 7 Rep. b. gavenny, 8 C. B. 678. 

(m) 7 Rep. 17 B ; Year book, (p) Wentworth’s Office of an 

4 Hen. VI. 55 b, 56 a ; F. N. B. Execufor, 148, 14th ed. The au- 
87, n. (a). thor of this work is supposed to 

(n) 2 Black. Com. 391, 394; have been Mr. Justice Doddridge. 

c 2 
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and exhilarate the spirits ; a cry of hounds hath to my 
sense ri^re spirit and vivacity than ally other music.” 

The cOCJCupier of land ‘for ?he time has now the 
sole right of killing and taking the game upon the land, 
unless such right be reserved to the landlord or any 
other person {q). ^^Where the landlord has reserved to 
himself the right of killing game, he may authoriz^an^i' 
jjcrson or persons, who shall have obtained certificates, 
to enter upon the land for the purpose of pursuing and 
killing gaVne thereon (n). And the lord of any manor 
or reputed manor has the right to pursue and kill the 
game upon the wastes or commons within the manor, 
and to authorize any other person or persons, who shall 
have obtained certificates, to enter upon such wastes or 
commons for the same purpose 

When game or other wild anipials were killed on any 
land by any other person than the rightful owner, the 
law, with respect to the property in the game, was for- 
merly as follows : If a man started any game within his 
own grounds and followed it into another’s, and Idllcd 
it there, the property remained in himself. And so if a 
stranger started game in one man’s chase or free warren, 
and hunted it into another liberty, the property con- 
tinued in the owner of the chase or warren; this property 
arising from privilege, and not being changed by the act 
of a mere stranger. Or if a man started game on an- 
other’s private grounds, and killed it there, the property 
belonged to him on whose ground it was killed. Whereas, 
if, after being started there, it was killed in the grounds 
of a third person, the property belonged not to the owner 
of the first ground, because the property was local ; nor 
yet to the owner of the second, because it was^not started 

{q) StaL 1 & 2 Will. IVi-c. 82. (r) Stat. 1 & 2 Will. IV. c. 82, 

See as to hares, stat U & 12 Viet. s. 11. 
c. 29. (t) Sect. 10. 
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in liis soil ; but it vested in the person who/ started and 
killed it, though guilty of a trespass against \mt\i the 
owners (<)• And this appears to be still the law with 
respect to wild animals*which are not game But 

with respect to game, an alteration appears to have been 
made by the last Game ActCa?), which seems to vest the 
property in game killed on any land j|y strangers, in the 
jnerso n having the right to kill and take the game upon 
the land (y), 

(/) 2 Bl. Com. 419 ; Churchward decision. 

V. Shiddy, 14 East, 249. (%) Stat. 1 & 2 Will. IV. c. 32. 

(m) See Blades v. Higgs, 12 C. (y) Sect. 36. Rigg v. Earl qf 
B., N. S. 501, and qu. as to the Lonsdale^ 1 H. & N.923. 
correctness of the grounds of this 



22 


OF CHOSES IN POSSESSION. 


CHAPTER IL 

OF TROVER, BAILMENT AND LIEN. 

Having now considered those moveable articles ofjgrp- 
pertj which form exceptions to *4110 rules by which 
chattels personal arc in general governed, let us proceed 
to notice some circumstances in wliich chattels personal 
may be placed, so as to form not real but aj)]iarent 
exceptions to the primary rule already noticed (a), that 
personal propCxly is essentially the subject of absolute 
ownership, and cannot be held for any estate. The pro- 
perty in goods can only belong to, or be vested in, one 
person at one time : in tliis respect it resembles the seisin 
of feudal possession of lands (6). ^ Lands however n?ay 
be so conveyed that several persons^may possess in them, 
at the same time, several distinct vested estates of free- 
hold, one of them being in possession, and the others 
in remainder, or the last perhaps being in reversion (c). 
But the law knows no such thing as a remainder or 
Property in reversion of a chattel. It recognizes only the simple 
goods. property in goods, coupled or not with the right of im- 

mediate possession. This simple principle of law, if 
carefully borne in mind, will serve to explain many points 
which woidd otherwise appear difficult or even contra- 
dictory. It must be remembered, however, that it does 
not strictly apply to the moveable articles noticed in our 
first chapter, which, from their connection with the land, 
are often governed by the principles of real, rather than 
those of personal property. 

(а) Ante, p. 7. 127, 128, 6th ed. 

(б) See Principles of the of (c) Ibid, p. 198, 2nd ed. ; 206, 
Heal Property, 111, 2nd ed. *, 116, 4th ed. j 215, 5th ed.; 225, 6th 
8rd & 4th eds. ; 121, 122, 5th ed.; ed. 
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1. When -the property in goods is coiip^d with the 
possession of thenf, the o^mership is of course c^plete. 

This is the common and usual case of the ownefsliig of 
chattels personal : the dwner knows that the goo^s are 
his own, and in his own possession, and that is sufficient 
for him. Circumstances may, Jiowever* arise to cliango 
this state of things. An article ma;j bp lost. In this Where an arti- 
j}ase_ thc owner still retains his property in the thing, but 
he has lost the possession of it. The property, however, 
which still remains in him, entitles him to tjie possession 
of the article, whenever, he can jiieet with it ; or, in legal 
pliraseology, the property draws with it the right of pos- 
session (c?). If therefore another person should find the 
article lost, he will have no right to convert it to his own 
use, if he has any means of knowing to whom it be- 
longed, but milst on demand deliver it up to the rightful 
owner, in whom the property is already vested. If ho 
should refuse to do suck refusal will argue that he 
claims it as his own,#and will accordingly be evidence of 
a conversion of the thing to his own use (e). For the Action of 
wrong or trespass thus committed, a specific remedy has v*ersioiu”^ 
been/fjrovided by the law, in the shape of an action of 
trover and conversion, or more shortly an action of trover, 
which is one of those actions comprised within the tech- 
nical class of trespass on the case. The word trover is 
from the French trouver, to find; and the word cow- 
version is added, from the conversion of the goods to the 
use of the defendant being the gist of the action thus 
brought against him. That the defendant should have 
found the article lost is not his fault, but his conversion 
of it to his own use is a trespass, and renders him liable 
to the action we are now considering. This action ac- 
cordingly is now constantly brought to recover damages 
for withholding the possession of goods whenever they 

(d) 2 Wms. Saunders, 47 a. Hob^ 187 ; Bac. Abr, tit. Trover 

(e) Ibid, 47 e; Agar v. LUle, (B). 
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If the finder 
should be de- 
prived, he may 
maintain 
irwer* 


have been wongfully converted by the defendant to his 
own usp without regard to the mean^’ whetlier by find- 
ingji or ^ otherwise, by which the defendant may have 
beconie^ possessed (/). This action can be maintained 
only when the plaintiff has been in possession of the 
goods (g)i or ha*s such property in them as draws to it 
the right to tlve possession. If the goods have been 
wrongfully converted by the defendant to his ow n use^ , 
the plaintiff will succeed, if he should prove either way 
his own right to the immediate possession of the 
goods (A) • if he should not prove such right, he will 
fail (i). The property in the goods is that which most 
usually draws to it the right of possession ; and the right 
to maintain ail’ action of trover is therefore often said to 
depend on the plaintifTsproper^y in tlie goods ; the right 
of immediate possession is also sometimes called itself a 
special kind of property (A) ; but these expressions should 
not mislead the student.* The^ action of trover tries 
only the right to the immediate possession, which, as we 
shall now see, may exist apart from the property in the 
goods. 

i 

V 

For let us suppose that the finder of the article lost, 
whilst ignorant of the true owner, should have been 
wrongfully deprived of it by a third person. In this 
case, the owner being absent, the finder is evidently 
entitled to the possession of the thing ; and he will ac- 
cordingly succeed in an action of trover brought!!|l»y him 


(/) 3 Black. Com. 163. 

(^) Addison v. Rounds 4 Ad. & 
Ell. 799; S.C. 6 Nev. & Man. 
422 ; Brooke v. Mitchellt 6 N. C. 
349 ; S. C. 8 Scott, 739. 

(A) Wilbraham v. Snow, 2 Saund. 
47 ; Armory v. Delamirie, 1 Str. 
605 ; Roberts v. Wyatt, 2 Taunt. 
268 ; Legg v. Evans, 6 Mee.^ W. 


36; Stephen on Pleading, 354, 
5th ed. 

(i) Gordon v. Harper, 7 T. Rep. 
9 ; Ferguson v. Cristall, 5 Bing. 
305 ; Leake v. Looeday 4 Man. & 
Gr. 972 ; Bradley v. Copley, 1 C. 
B. 685. • 

(Ar) Rogers v. Kennay, 9 Q. B. 
592 ^ 
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against the wrong-doer (Z). Here the prdperty in the 
thing which was l6st evidently belongs still to thyiriginal 
owner ; but the right of possession is in the finaer, until 
the owner makes his apf)earance. The ownei^s property 
then draws with it the right of possession ; and should 
the finder convert the article fojind to his own use, he in 
his turn will be liable to an action {rover in respect 
jpf A e owner’s right of possession. Thus, so far as we 
have already proceeded, we have found nothing more 
than a simple propei-ty in goods, existing with or with- 
out the right of possession. TJie action of trover' tries 
the right of possession, and may or may not determine 
the property. For, strange as it may appear, there is 
no action in the law of England by whibh the property 
either in goods or lands is alone decided. 

2. But the article in question, instead of being lost Bailment, 
and found, may bccoqje the subject of bailmenL Bail- 
ment is defined by Sir William Jones, in his admirable 
and classical .Treatise on the Law of Bailment (w), to be 
a delivery of goods in trust, on a contract expressed or 
imj^lied, that the trusts shall be duly executed, and the 
goods fcdelivered as soon as the trust or use for which 
they Avere bailed shall have elapsed or be performed. 

The term bailment is derived from the French word 
hailleTy to deliver. The person who delivers the goods 
is called the bailor ; the person to whom they are de- 
livered the bailee. The trusts on which goods may be 
delivered are various : the principal are the following. 

They may merely be lent to a friend, or left in the cus- 
tody of a warehouseman or wharfinger, or they may be 
entrusted to a carrier to convey to a distance, or to an 
agent or factor to sell; or they may be pawned for 

(/) Armory v. Delamirie^ 1 Str. Jiir. 1079. 

505; 1 Smith’s Leading Cases, (mj P.117. 

151; Bridges v. Hawkesworthf 15 




Property re- 
T mains in the 
bailor. 


Simple bail 
ment. 


Bailee or 
bailor may 
maintain 
trover. 


Pawnee or 
hirer can alone 
, maintain 
trover. 


money lent, W let out to hire (n). In all cases of bail- 
ment, however, the simple rule still }ft»lds, that the prO’- 
perty m goods can belong to one party only ; and when 
gQOj^^are bailed^ the propefty stUl remains in the 
bailor (o). The possession of the goods, however, is 
evidently for the time being with the bailee. But if, 
while goods are \a bailment, a third person should 
become possessed of them, and should wrongfully con-_ 
vert them to his own use, the right to recover posses- 
sion will in some degree depend upon the nature of the 
bailment. 

If the bailment should be what is called a simple bail- 
menti as m the*four first instances above mentioned, that 
is, a bailment which^does not confer on the bailee a right 
to exclude the bailor from posse*ssion, in such a case 
either the bailee or the bailor may maintain an action of 
trover against the wrong-deer (jp).^ The bailee may main- 
tain this action, because the actionodepends only on the 
right to the possession which the bailee ha^ by virtue of 
the bailment made to him (y) ; and the bailor may also 
maintain the action, because his property in the 'goods 
draws with it the right of possession, and the bailment 
is not of such a kind as to vest this right in the bailee 
solely. The bailee is rather in the situation of servant 
to the bailor, and the possession of the one is equivalent 
in construction of law to the possession of the other. 
But as it would be unjust that the wrong-doer should 
pay damages twice over for his offence, the recovery of 
damages either by bailee or bailor deprives the other 
of his right of action (r). If, however, the bailment 
sl^ould not be of the simple kind, but should confer on 

(«) See Coggs v, Bernard^ 2 Ld. & R. 669 ; Manders y. Williamiy i 
Raym. 909, 912. Exch. Rep. 339. 

(o) Franklin Neale, 13’‘Mee. (g) Sullon v. Buck, 2 Taunt, 

&W.481. 302. 

(p) Nicholls V. Bustard, 2 C. M. (r) Bac. Abr. tit. Trover (C). 
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the bailee the right to exclude the bailor kom the pos- 
session^ here, tli^ugh the property in 4he g^ds still 
remains in the bailor, the bailee alone can maintain an 
action of trover againsf any person who may h%ve taken 
the goods aSid converted them to his own use. Thus 
the pawnee or hirer of goods, can alone maintain an 
action of trover so long as the pawj^ing or hiring con- 
Jiinie s is). Here again we have the property in the 
goods still vested in one person, the bailor, drawing with 
it, in the case of simple bailment, the right; to the pos- 
session, and, in the case of other bailments, temporarily 
disconnected from that right. If, however, any bailee, 
whatever be the nature of his bailment, should convert 
the goods bailed to him to his own use, "he will by that 
act have determined the bailment ; the property in the 
bailor will dra^ to it fhe right to immediate possession, 
and the bailor may accordingly recover damages for the 
act by an action of trcurer (t),* 

3. The last case requiring notice in which goods may Lien, 
be in the possession of a person who has no property in 
them, is the case of the existence of a lien on the goods. 

A lien ^s the right of a person in the possession of goods 
to retain them until a debt due to him has been satis- 
fied (?^). A lien is either particular or general, A par- Particular or 
ticular lien is a right to retain the particular goods in 
respect of which the debt arises. A general lien is a 
right to retain goods in respect of a general balance of 
an account. The former kind of lien is favoured in law ; 
but the latter, having a tendency to prefer one creditor 
above another, is taken strictly (ar). A particular lien is Particular lien. 

($) Gordon v. IlarperfTT, R. 9; («<) 2 East, 235 ; 2 Rose, 357 ; 

Burton v. Hughes^ 2 Ring, 173 ; Smith’s Corapemlium of Mercan- 
Ferguson v. Cristall, 5 Bing. 305; tile Law, 534, 5th ed. ; 563,6th 
Pain V. fVhitttker, Ry. & Moo. 99. ed. 

(0 epoper V. Willomatt^ 1 C, B. {x\ 3 Bos. & Pul. 494. 

672. 
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Salvage. 


given by the common law over goods which a person is 
compelled to receive ; thus caijiers (y) %nd innkeepers (z) 
have a hen on the goods in their care ; although an inn- 
keepcih cafmot detain his gUest’slperson, or take his coat 
off his back, to secure payment of his bill (a J A parti- 
cular lien is also given by law to every person who by 
his labour or skilj. has improved or altered an article 
entrusted to his care : thus a miller has a lien on the flour. 
he has ground for the cost of grinding (i); and a ship- 
wright has a- lien on a ship entrusted to him to repair for 
the costs of repairing it(c). So a lien may be claimed 
for training a horse, because he is improved by the labour 
and skill thus bestowed upon him (c?) ; but no lien can 
arise merely foi* his keep (^), unless he has been kept by 
an innkeeper, who i§ compelled to take him in (/). A 
lien on goods is not sufficient to warrant the sale of 
them (y), nor does it authorize the possessor to charge 
for their standing (A). A ‘partici|lar lien also arises^in 
the case of salvage, or rescuing a ship or its lading from 
the perils of the sea or the queen’s enomies, for the 
trouble and risk incurred (i) ; but this kind of dien has 
been modified by the Merchant Shipping Act, 1854, 
which provides for the appointment of public receiv ers 
of all wreck, into whose hands any person, not being 
the owner, who finds or takes possession of any wreck. 


(y) Skinner v. Upshaw, 2 Lord 
Haym. 752. 

(«) Thompson v. Lacey, 3 B. 
Aid. 283. 

(o) Swiboif V. Alford, 3 Mee. & 
Weis. 248. The lien of innkeepers 
on the goods of their guests is npw 
regulated by stat. 28 & 27 Vict. c. 
41. 

(&} Ex parte Ockenden, 1 Atk. 
235, 

(c) Franklin v. Hosier, 4«B. & 
Aid. 341. * 

(d) Bevan v. Wallers, 1 Moo. k 


Mai. 236. . 

(e) Wallace v. Woodgate, 1 Ry. 
& Moo. 203. See Sanderson v. 
Bell, 2 Cru & Mee. 304,311; 4 
Tyr. 244, 252. 

(/) Johnson v. Hill, 3 Stark. 172. 
(g) Thames Iron Works Company 
V. Patent Derrick Company,! John 
& H. 93. 

(/< ) British Empire Shipping Com . 
pany v. Somes, 1 £. B*. & £. 353. 

(0 Hartford v. Jones, I Lord 
Raym. 393 ; Baring v. Day, 8 Bast 
57. 
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is bound to deliver it as soon as possible (7 j. TIic lien Freig^ht. 
of a shipojMicr fSr freight is now regulated^hy the 
Merchant Shipping Act Amendment Act, 1862 (/O. 

A general Hen, when it does not aris§ by express con- Gen^j^l lien, 
tract, or from a contract implied by the course of dealing 
between the parties (Z), accrues in ^neequence of the 
^iisiom of some trade or profession ; and it may be local 
also, that is, confined tefsome particular place (w). It 
obtains in many trades, such as wharfingers ( w ), dyers (o ), 
calico printers (p), factors (j),*policy brokefs(r), and 
bankers (s), and perhaps also common carriers (Z). So- Solicitor’s lien, 
licitors and attornies have also a lien on all the deeds 
and documents of their clients in their* possession for 
their professional charges generally but this doctrine 
is to be taken m connection with the peculiar nature of 
title deeds, which being the sinews of the land, follow the 
seisin of it, and may tI|erefor<3 be held by the client only 
for a limited interestf Thus, if a tenant for life should 
leave the title deeds of the land in the hands of his soli- 
citor, the Hen of the solicitor for his professional charges 
would be coextensive only with his client’s interest, and 
on the client’s decease the solicitor would be bound to 
deliver up the deeds to the remainder-man, although his 


{j) Stat. 17 & 18 Vict.c. 104; 
amended by stats. 18 & 19 Viet. c. 
91 ; 24 Viet. c. 10, and 25 & 26 
Viet. c. 63. 

(k) Stat. 25 & 26 Viet. c. 63, ss. 
66 78. 

(l) Simond v. Hibbert, 1 Rus. & 
Myl. 719. 

(m) Holderness v. Collinson, 7 
Barn. & Cress. 212. 

(n) Naylor^y, Mangles, 1 Esp. 
109. 

(o) Savill V. Barchard, 4 Esp. 
53. See however Close v. Water- 
house, 6 East, 523, n. 


(p) Weldon v. Gould, 3 Esp. 268. 
(7) Houghton V. Matthews, 3 Bos. 
& Pul. 488 ; Cowell v. Simpson, 16 
Ves. 280. 

(r) Man v. Shtffner, 2 East, 523. 
{s) Davis V. Bowsher, 5 T. R. , 
488 ; Brandao v. Barnett, 3 C. B. 
519. 530. 

(t) See Rushforth v. Hadfield, 6 
East, 519 ; 7 East, 224 ; Aspinall v. 
Bickford, 3 Bos. & Pul. 44 note. 

(ft) Stevenson v. Blakelock,! Mau. 
St SeP 535; Ex parte Sterling, 16 
Ves. 258; Ex parte Pemberton, 18 
Ves. 282. 
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Property of 
goons subject 
to lien is in 
the owner. 


charges mignt remain unpaid (v). So if the client should 
be a mo^gagee, the solicitor having the deeds would be 
bound to deliver them to the mortgagor, on the recon- 
vey anoeiof the property, on 'payment to the mortgagee of 
all principal and^ interest ; for on such reconyeyance the 
mortgagee ceased to have any interest in the lands {x). 
And in like mann^ if the client should be a mortgagor, 
the solicitor would have no right to retain the deedajJ^^ 
against the prior claim of the nlbrtgagee (y ) : and if the 
client should be a trustee, the deeds must be given up 
for the purposes of the tfust(2r). Tliis lien also extends 
only to charges strictly professional (a), and to docu- 
ments in the possession of the attorney or solicitor in his 
professional character {h) ; but it has-been held that sucli 
lien is assignable, together with the debt and documents, 
to a third person not a solicitor or attorney (c). A mere 
certificated conveyancer has no general lien on the do- 
cument in his hands (d). 

Lien, then, of whatever kind, is merely a right to 
retain the possession of the goods. This right of posses- 
sion enables the person wlio has been in possession by 
virtue of the lien to maintain an action of trover for the 
goods (c); but the property in the goods still remains 
^vith the owner ; and if the person having the lien should 
give up the possession of the goods, his lien will be 


(r) Davies v. Vernon, 6 Q. B. 
443, 447. 

(t) Wakefield v. Newbon, 6 Q. B. 
276. 

(y) Smith v. Chichester^ 2 Dr. & 
War. 393 ; Blunden v. Desart, id. 
406; Petty v. Wathen, 7 Hare, 
361 ; 1 De Gex, Mac. & Gord. 16. 

(*) Baker v. Henderson, 4 Sim. 
27. 0 
(a) Tlte King v. Sankey, 5 Ad & 


Ell. 423 ; Worrell v. Johnson, 2 
Jac. & Walk. 218. 

(6) Champernown v. Scott, 6 
Madd. 93 ; Batch v. Symes, T. & 
Buss. 87. 

(c) Bull V. Faulkner, 2 De G,& 
S. 772, sedqu, 

(d) Hollis V. Claridge, 4 Taunt. 
807 ; Steadman v. HoMey, 15 Mee. 
& Weis. 553. 

(e) Legg V, Evans, 6 Mee. & 
Weis. 36. 
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lo8t(/); tliB owner’s property in them will draw to it How lien is 
the right of posseSsion, and enable him to mai^aiu an 
action of trover (y). And if the person having the lien 
should take a security tor hife debt, payable at a distant 
day, his lien would on that account be lost, as it would 
be unreasonable that he should detain the goods till 
such future time of payment (A); in this case also 
an action of trover may be maintained by the owner of 
the goods, by virtue of the right of possession now ac- 
crued to him in respect of his property (i). 

In all the above cases of finding of goods, bailment 
and lien, it appears clear, therefore, that the property in 
the goods is still simply vested in one party only, al- 
though the right to tlieir immediate possession may be 
in another party, and the actual possession possibly in a 
third. 

• ^ 

(/) Kruges v. Wilco.Xf A mb. (A) Cowell v. Simpson, 16 Ves. 

254. 275. 

(g) Sweet V. Pifm, I Kast, 4. (i) Ifewhim v. Guthrie, 2 New 

Cas. 756, 75D. 
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CIIAPTEE III. 

OF TUE ALIEIJATION OF CIIOSES IN POSSESSION. 

CiTOSES in possession have always been freely alieitable 
from one person to another. The feudal principles of 
tenure, wjiich in ancient times opposed the alienation of 
landed estates, could liave no application to the then 
insi^ificant subjects of personal property ; although the 
full right of testamentary disposition was not, as we shall 
A grant can- hereafter see, enjoyed in early times. But, though the 
that^n wWch^^ property in personal chattels may be freely aliened, it is 
Ltif *1 0 ° ^possible for a man to make a valid grant in law of 

tent^l^ro^ that in which he has no actual or potential property, but 
perty. which he only expects to have. ^ A person who has an 

interest in land may grant all the fruit which may grow 
upon it hereafter {a). So a grant of the next year’s wool 
of all the sheep which a man now has is valid, because 
he has a potential property in such wool ( J). But a grant 
of the wool of all the sheep which a man ever shall have 
is void (c ). And in the same manner the assignment of 
a man’s stock in trade passes only such articles as are 
his property at the time he executes such assignment, 
and will not comprise any other articles which he may 
afterwards purchase (</); not even if the instrument of 
assignment should purport to convey all goods which 
should at any time thereafter be in or upon his dwelling- 
house (e). The property in goods to be hereafter ac- 

(a) Grantham v. Hawley, Hob. (rf) Taphill v. Hillman, 6 Man. 

132; Fetch v. Tutin, 15 Mee. & & Gr. 245; S. C. § Scott, N. R. 

♦Wel8.no. 967. 

(b) Per Pollock, C. B., lb Mee. (e) Zunn v. Themton, 1 C. B. 

& Wel«. 1 16. 379 ; Gale v. Burnell, 7 Q. B. 850. 

(c) Com. Dig. tit. Grant (D). 
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quired may however be effectually passed by an assign- 
*ment thereof in ecfiity coijpled with a licence ^ seize 
them(/). 

The manner in which the alienation of personal ‘chat- 
tels is effected, is in many respects essentially different 
from the modes of conveying r^al estate. In ancient 
times, indeed, there was more similari^ than there is at 
present. The conveyance of land was then usually made 
by feoffment, with livery of seisin, which was nothing 
more than a simple gift of an estate in the land, accom- 
panied by delivery of possession (^). Tliis gift might 
then have been made%y mere word of mouth {h) ; but 
the Statute of Frauds (i) made writing necessary; and 
now every conveyance of landed property is required to 
be by deed (j), , Personal chattels, cm the contrary, are 
still alienable by mere gift and delivery ; though they 
may be disposed of by deed ; and they are also assign- 
able* by sale, in a manner totally different from the con- 
veyance requisite on the transfer of real estate. Each 
of these three modes of conveyance deserves a separate 
notice. 


1. And first, personal chattels are alienable by a mere 
gift of them, accompanied by delivery of possession. 
For this purpose no deed or writing is required, nor is it 
essential that there should be a consideration for the gift. 
Thus, if I give a horse to A. B., and at the same time 
deliver it into his possession, this gift is complete and 
irrevocable, and the property in the horse is thencefor- 


(/> Congreve v. EvettSf 10 Exch. 
29^ ; Hope v. Hayley^ 5 E. & B. 
830; Jllatty. Carr^ Exch. 6 W. ll. 
578 ; Chidell v. GaUworthyt 6 C. 
B. N. S. 471 ; Jlfolroyd v. Marshall, 
H. of Lords, 9 Jur. N. S. 213; 
Reeve v. Whitmore, L. C., 12 W. 
H. 113, qu. ? 

(g) See principles of the Law 

W.P.P. 


of Real Property, 113, 2nd ed. ; 
118, 3rd & 4th eds. ; 121, 5th ed. 
127, 6th ed. 

(A) See Principles of the Law 
of Real Property, 117, 2nd ed. ; 
122, 3rd & 4th eds. ; 128, 5th ed. ; 
134, 6t1i ed. 

(t) Stat. 29 Car. II. c. 3, ss. 1, 2. 
(j) Stat 8 8e 9 Viet c. 106, 8. 3. 
V 


Ancient mode 
of conveying 
real property. 


Modes of alien- 
ation of per- 
sonal chattels. 


Gift and deli- 
very. 
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ward vested in A. B. (Zf). But if I purport to assign 
the h<^se, and yet retain th^ possessW, the gift, though* 
made by writing (so that it be not a deed), is absolutely 
void* at •law (/), and equity will give no relief to the 
Trust, 4>oiigh donee (m). Ij may, however, be observe,d, that if the 
forcedlif* donor should not attempt to part with the subject of 
equity. gift^ but should ^cclare that he keeps possession of it i/i 

trust for the donee, equity will seize on and enforQe this 
tnist, although voluntarily created (w). In some cases 
it is not possible to make an immediate and complete 
delivery* of the subject of gift ; and in these cases, as 
near an approach as possible miftt be made to actual 
delivery ; and if this be done the gift will be effectual. 
Thus if goods be in a warehouse, the delivery of the key 
will be sufficient (q) ; timber may be delivered by mark- 
ing it with the initials of the assignee (p), and an actual 
removal is not essential to the delivery of a haystack (7). 
But the delivery of a pkrt of goods capable of actual 
dclivei-y, is not a sufficient delivcvy of the whole (r). 

Constructive When goods are in the custody of a simple bailee, 
goods Yrrlif” ^ wharfinger or carrier, the possession of such 

the custody of bailee is, as we have seen (s), constructively the posses- 
a simple bailee. bailor ; and either the bailor or bailee may 

maintain an action of trover in respect of the goods. 

(A) 2 Black. Com. 44>1. Maude^ 6 De 6., M. & G. 43, ^1, 

(0 Irons V. Smallpiece, 2 Barn. is not to be relied on. 

& Aid. 551 ; Miller v. Miller^ 3 P. (o) West v. Skip^ 1 Ves. sen. 244; 

Wms. 856. See also Shower v. Riioll v. Rowlest 1 Ves. sen. 362 ; 

Filck, 4 Ex. Rep. 478. 1 Atk. 171 ; Ward v. Turner, 2 Ves. 

(m) Antrobm v. SmHht 12 Ves. sen. 443. 

89, 46 1 Edwards v. Jones, 1 My. Sc (p) Stoceld v. Hughes, 14 East, 
Cr. 226 ; Dillon v. Coppin, 4 My. 808. 

8r Cr. 647, 671. (9) Chaplin v. Rogers, I East, 

(a) BlUsen v. Ellison, 6 Ves. 656 ; 190. ^ 

Ex parts Dubost, 18 Ves. 140, l5Pj (r) Per Pollock, C. B., 14 Mee. 
Fandenberg v. Painter, 4* Kay & fir Weis. 87, correcting a dictum 

John. 204. The case of Scales v. of Taunton, J., 2 Ad. 5c Ell. 78. 

(s) Ante, p. 26. 
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This constructive possession of the bailor may be de- 
livered by him to a third person, by making as ^ar an 
approach to actual delivery as is possible under the cir- 
cumstances of the case. By the custom of Liverpool 
the delivery pf goods in another persoi\’s warehouse is 
effected by merely handing over a delivery order (t) ; 
and the property in wines in the London ‘Docks appears Dock warrant, 
to pass by the indorsement and delivery of the dock 
warrant (w). But in the absence of a custom to the con- 
trary, it would seem that there can be no legal delivery 
of goods into the hands of a third person wifliout the 
consent of the warehouseman or wharfinger in whose 
custody the goods are (a;). When goods are at sea, the BUI of lading, 
delivery of the biU of lading, after its indorsement, is a 
delivery of the goods themselves (y); for it is not pos- 
sible, in this case, to make any nearer approach to an 
actual delivery (z). 

2. The next method of alienating chattels personal is Alienation by 
by deed. Eveiy deed impoi*ts a consideration (a); for 
it was anciently supposed, that no person would do so 
solemn an act as the scaling and delivery of a deed 
'without some sufficient ground. The presence of this 
implied consideration renders a deed sufficient of itself 
to pass the property in goods (5). It supplies on the one 

(t) Dixon V. Votes, 5 Barn. & 775, 791 ; M^Ewan v. Smith, 2 H. 

Adol. 313; and see Greaves v. of L. Cases, 309. And see Psar- 

JJepke, 2 Barn. & Aid. 131 ; Kings- son v. Dawson, 1 E. B. & E. 448. 

ford V. Merry, 1 Hurl. & N. 503. (y) Mitchell'^. Ede,ll Ad. & Ell. 

(u) Ex parte Davenport, Mon. k 888 ; and see stat. 18 & 19 Viet. 

Bl. 1C5. Delivery orders are c. 111. 

now subject to a stamp duty of one (s) 1 Ves. sen. 362 ; 1 Atk. 171. 

penny, and dock warrants to a (a) Plowd. 308 ; 3 Burr. 1639 ; 

stamp duty of threepence, by sta- 1 Fonb. £q. 342 ; 2 Fonb. Eq. 26 ; 
tutes 23 Viet, c, 15 and 23 Sc 24 Principles of the Law of Real Pro> 

Viet. c. 111. perty, 118, 2nd ed.; 123, 3rd & 

(j:) Zwinger v. Samuda, 7 Taunt. 4th eds.* 128, 5th ed. ; 134, 6th ed. 

265 ; Lucas v. Dorrien, ibid, 278 ; (5) Carr v. Burdiss, 1 C,, M. & R, 

Bryans v. Nix, 4 Mee. & Weis. 782, 788 ; S. C. 5 Tyrw. 309, 316. 

P 2 
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hand the want of delivery, and on the other the want 
of thsi^ actual consideration, which always exists in the 
third and most usual mode of |ilienation of chattels per- 
sonal, "which is, 

3, By sale. It is in this last and most usual method 
of alienation tha# the contrast presents itself between the 
means to be employed for the alienation of real property 
and chattels personal. When a contract has been en- 
tered into for the sale of lands, the legal estate in such 
lands still remains vefeted in the vendor ; and it is not 
transferred to the vendee until the vendor shall have 
executed and delivered to him a proper deed of convey- 
ance. In equity^ it is true, that the lands belong.to the 
purchaser from the moment of Ijie signature of the con- 
tract ; and from the same moment, the purchase-money 
belongs, in equity, to the vendor {cy But at law the 
only result of the signature of a** contract for the sdle of 
lands is, that each party acquires*a right to sue the other 
for pecuniary damages, in case such contract be not per- 
formed. Nut so, however, the case of a contract for the 
sale of chattels personal. Such a contract impiediately 
transfers the legal property in the goods sold from the 
vendor to the vendee, without the necessity of any thing 
further (cZ). In order to this, it is of course necessary, 
that the transaction have within itself all the legal re- 
quisites for a sale ; and these requisites will accordingly 
form the next subject for our consideration (e). 

The requisites for the sale of goods partly depend 
upon their value. Goods under the value of 10/. sterling 
may now be sold in the same manner as goods of what- 
ever value were anciently saleable ; whereas goods of the 

(«) Principlet of the Law of $on v. Pettitt, 10^ B. 101, and 

Property, 133, 2nd ed. : 137, Fhry v. Dennif, 7 Ex. Rep. 581, 

3rd & 4th eds. ; 143, 5th ed. ; 150, the property in goods was held to 

6th ed. pass by a mere written memoran. 

(d) Com. Dig. tit. Biens fD. 3). dum by way of mortgage^ without 

(e) In the recent cases of Thomp^ any delivery ; sed qu. 
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value of lOZ. or upwards are now reflated in their sale 
by an enactment contained.in the Statute of Frauds (/). 
And first, with regard to such goods and chattels as do 
not fall within this enactment^ there can be no §aie •with- 
out a tender ,or part payment of the moijey, or a tender 
or part delivery of the goods, unless the contract is to be 
completed at a future time. Thus if A* ishould agree to 
pay so much for the goods, and B., the owner, should 
agi*ee to take it, and the parties should then separate 
without any thing further passing, this is no sale (ff). 
But if A. should tender the monfty, or pay but* a penny 
of it, or B. should tender the goods, or should deliver 
any, even the smallest portion, of them to A., or if the 
payment or delivery or both should be postponed by 
agreement till a future .day, the sale# will be valid, and 
the property m the goods will pass at once from the 
vendor to the vendee (k). If, however, any act should 
remliin to be done on the part* of the seller previously to 
the delivery of the gftods, the property will not pass to 
the vendee until such act shall have been done. Thus 
if goods, the weight of which is unknown, are sold by 
weight (^), or if a given weight or measure is sold out of 
a larger quantity (J), the property will not pass to the 
vendee until the price shall have been ascertained by 
weighing the goods in the one case, or the goods sold 
shall have been separated by weight or measure in the 
other. So if an article be ordered to be manufactured, 
the property in it will not vest in the person who gave 
the order, until it shall, with his assent, have been ap- 
propriated for his benefit (A). 

(/) 29 Car. 11. c. 3 , 8 . 17. Swanwick v. Sothern, 9 Ad. & Ell. 

(g) 2 Bla. Com. 447 ; Smith’s 895. 

Mercantile Law, 461, 5th ed. ; (/) Busk v. Davis, 2 Mau. & 

488, 6th ed. • Selw. 897 ; Shepley v. Davis, 5 

(h) Shep. Touch. 224 ; Martin^ Taunt.^617; 

dale V. Smith, 1 Q. B. 389, 395* (k) Atkinson v. Bell, 3 B. & 

{i) Hanson y, Meyer, 6 iEASt,6H; Cress. 277 : Wilkins Bromhead, 

5 Man. & Gr. 963, 973. 
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But with regard to goods of the value of 10/. or up- 
wardsii additional requisites. have been enacted by the 
seventeenth section of the Statute of Frauds (/), which 
provides^ that no contract for the sale of any goods, 
wares and merchandizes for the price of 10/. sterling or 
upwards shall be allowed to be good, except the buyer 
shall accept part^of the goods so sold, and actually re- 
ceive the same, or give something in earnest to bind 
the bargain, or in part of payment, or that some note or 
memorandum in writing of the said bargain be made 
and signed by the parties to be charged by such con- 
tract, or their agents thereunto lawfully authorized.” 
And by a modem statute (wi), this enactment shall 
extend to all contracts for the sale of goods of the value 
of 10/, sterling and upwards, notwithstanding the goods 
may be intended to be delivered at some liiture time, or 
may not at the time of such contract be actually made, 
procured or provided, or fit or* ready for delivery, oi: 
some act may be requisite for the^aking or completing 
thereof, or rendering the same fit for delivery.” 

The above section of the Statute of Frauds ^las been 
interpreted by a vast number of cases decided on almost 
every one of the phrases it contains (n). The chief diffi- 
culty has been to determine the exact meaning of the 
acceptance of part of the goods and actual receipt of 
the same, required on the part of the buyer, and to as- 
certain in each particular case whether such acceptance 
and actual receipt have taken place or not. The ac- 
ceptance required appears not to be necessarily such as 
shall preclude the purcha^r fi-om afterwards objecting 
to the quality of the goods (a), and it may be prior 

(/) 29 Car. II. c. 3. 468 e^seq. 3th ed. i 493 ei seq, 6th 

(«) Stat. 9 Geo. IV, c. 14, a. 7. ed. 

See Hoadlty v. WLaine^ 10 Bing. (e) Mwtan v. Tihbeit, 13 Q. B. 
482 , 486 . * m\ Bushellv. Wheeler, 

(n) See Smith’s Mercantile Law, 442 ; sed qu, and see Hunt v. Hecht, 

8 Ex. 814. 
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to the receipt ip). Actual receipt seems, according 
to a great preponderance of authority, to mean Receipt 
of the possession of the goods, and to be merely cor- 
relative to delivery of possession on the part ,of the 
vendor(5'). ^There must, therefore, be an actual transfer 
of the article sold, or some part thereof, by the seller, 
and an actual taking possession of it^by the buyer (r). 
The possession of a simple bailee is, however, as we 
have seen (5), constructively the possession of the bailor. 
If, therefore, any part of the goods be delivered to an 
agent of the vendee, or to a carrier named by him, this 
is a sufficient receipt by the vendee himself (^); and if 
the goods should be in the possession of a warehouse- 
man or wharfinger at the time of sale, the "receipt by the 
purchaser of a delivery order, provided it were coupled 
with the assent' of the bailee, would be a sufficient re- 
ceipt of the goods within the statute (m). The whar- 
finger holds the goods as the agent of the vendor, until 
he has agreed mth«the purchaser to hold for him. 
Then, and not* till then, the wharfinger is the agent or 
bailee of the purchaser, and the possession of such whar- 
finger is that of the purchaser ; and then only is there 
a constructive delivery to him (x). 

The requisitions of the statute, it will be observed, are 
in the alternative. ^ Either the buyer must accept part 
of the goods sold, and actually receive the same, or he 


(;>) Cusack v. Robinsont 1 Best & 
Smith, 299. 

{q) Smith’s Mercantile Law, 
472, n. (^), 5th ed. ; 499, n. (m), 
6th ed. ; Saunders v. Toppt 4 Ex. 
Rep. 390 ; Castle v. Swordert 6 H. 
AN. 281. 

(r) Baldey y. ParkeVt 2 B. & 

Cress. 37 , 41. 

(s) AntCf p. 26. 

(/) Dawes v. PecAr, 8 T. Rep. 


330 t Hart v. Bush, 1 E. B. & E. 
494, 498. See however Norman v. 
Phillips, 14 M. & W. 277; Coombs 
y. Bristol and Exeter Railway Com- 
pony, 3 H. & N. 510. 

(tf) Bentall v. Burn, 3 B. & 
Cress. 428 ; Pearson v. Dawson, I E. 
B. & E. 448. See ante, p. 35. 

(r) Warina ?, Horwe, 16 M. & 
W. 119, 123. 


The requisi- 
tions of the 
statute are in 
the alternative. 
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must give something in earnest or in|)art of payment, or 
some npte or memorandum ip writing must be signed. 
The two former alternatives are left as they were before 
the statute; but the last ‘is a new requisition, which 
must be observed in the absence of either of t^ie former (y ). 
The effect of the statute, therefore, is to abolish tender 
and mere words sufficient for a sale, and to substitute 
for them the more exact evidence of a note or memo- 
randum in writing {z)> But as the memorandum may 
be signed by an agent lawfully authorized, the bought- 
and-sold hotes given by a broker are a sufficient memo- 
randum within the meaning of the statute (a). And it 
is held that the entry of a purchaser’s name by an auc- 
tioneer’s clerk* at an auction is also sufficient to satisfy 
the statute, as the ejerk is, for that purpose, the autho- 
rized agent of the purchaser (6). But one of the con- 
tracting parties to a sale cannot be the agent for the 
other for the purpose of signing memorandum of •the 
bargain (c). 

If the agreement is not to be performed within the 
space of one year from the making thereof, then, how- 
ever small be the value of the goods, no action* can be 
brought upon it, unless the agreement, or some menio- 
randum or note thereof, shall be in writing, and signed 
by the party to be charged therewith, or some other 
person thereunto by him lawfully authorized. This is 
another provision of the Statute of Frauds (rf), and will 
be hereafter noticed more particularly. 


Although the property in goods sold passes, as we 


(y) Lee v. 1 Best & Smith, 
272 . 

(«) Every memorandum, letter 
or agreement made for or relating 
to the sate of any goods, wares or 
merchandize, is exempt frmn all 
stamp doty; stat. 65 Geo. 111. c. 
184, Sched., Part I. tit. Agree- 


ment 

(а) Grove y. Afialo^ 6 B. & Cress. 
117. 

(б) Bird v. Boulter^ 4 B. & Adol. 
448. 

(e) Farebrother Simmorut 5 B. 
& Aid. 333. 

(d) 29 Car, 11. c. 3, s. 4. 
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have seen (e), from the vendor to the vendee, immedi- 
ately upon the execution pf a valid contract for sale, yet 
the possession of the goods of course remains with the 
vendor until he deliver them, which he is bbund to do 
when the purchaser is ready to pay the price (/ ), but not 
before (g). And so long as the vendor retains actual or Vendor’s lien, 
constructive possession of the goods,^e has a lien upon 
them for so much of the purchase-money as may remain 
unpaid (A). But when the goods are once delivered by 
the vendor out of his own actual or constructive posses- 
sion, his lien is gone ; for liea in law is, eCk we have 
seen (i), merely a right to retain possession, and not to 
recover it when given up. 

Under certain circumstances, hcpvever, the vendor of 
goods has a right to resume their possession, with which 
he had previously parted under a contract for sale. This Stoppage in 
right is called the right of Stoppage in transitu ; and it 
occurs when goods fire consigned entirely or partly (A) 
on credit from one person to another, and the consignee 
becomes bankrupt or insolvent before the goods arrive. 

In this event the consignor (/) has a right to direct the 
captain of the ship, or other carrier, to deliver the goods 
to himself or liis agent instead of to the consignee, who 
has thus become unable to pay for them. The right of First allowed 
stoppage in transitu was first allowed and enforced only ch^cery.°^ 
by the Court of Chancery, which, in the exercise of its 
equitable jurisdiction, considered that, under the circum- 
stances above mentioned, it was very allowable in equity 
for the consignor to get his goods again into his own 


(e) AntCf p. 36. 

(y) Rawson y. Johnston^ 1 East, 
203. 

(g) Bloxam v. Sandert^ 4 Barn. 
& Cress. 941. 

(A) Bixon V. Yate$^ 6 Barn. & 


Adol. 313 ; Lackington v. Jtherton, 
7 Man. & Cr. 360. 

(i) JtitCf p, 27. 

(At) Hodgson v. Loy^ 7 T. R. 
440.* 

(/) Bird V. Brown, 4 Ex. Rep. 
786. 
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hft&ds (m). But the right was subsequently acknowledged 
by the courts of law; and it is now constantly enforced 
by them* As this right was originally of equitable origin 
it canne1«b§ expected to depend on strictly legal princi- 
ples; and the doctrines^of law on this particular subject 
are in fact unlike its usual doctrines on other matters. 
Thus it is at varkiijpe with the general principles of law 
that a man should be allowed to transfer to another a 
right which he has not, or that a second purchaser should 
stand in a better position than his vendor (/«) ; but the 
consignee df goods may^by indorsing the bill of lading 
to a hona fide indorsee, defeat the consignor’s right to 
stop in transitu (o). So a delivery of goods into the 
possession of a' carrier appointed by the vendee is, in 
construction of law, ^ delivery to the vendee himself, 
and divests the vendor’s lien for the unpaid purchase- 
money (/>) 5 but until the transitus is completely ended, 
or the goods come to the actual possession of the vendee, 
the vendor’s right to stop them in k’ansitu may still be 
exercised in the event of the bankruptcy o-r insolvency 
of the vendee {q), unless indeed such right be defeated, 
as we have said, by a bona fide indorsement of the bill 
of lading. Thus, although by the sale of the goods the 
property in them, involving the risk of their loss, passes 
to the purchaser, and although the possession of them 
be delivered to a ciuTier named by him, still such posses- 
sion may be resumed by the vendor during the journey, 
in the event of the bankruptcy or insolvency of the 
vendee. As this right is a departure from legal princi- 


(wi) Wiseman V, Fandeputt, 2Vern. 
203 ; Snet v. Prescotf 1 Atk. 245. 

(it) Dixon V. TateSf 5 Barn. Sc 
Adol. 339. 

(o) Liekharrotp v. Mason, 2 T. 
R. 63 : 1 H. Bl. 857 i 6 East, 21 ; 
1 SmitVs Leading Cases, 388; 
Jenhyns v. Ushome, 7 M.nn. & Gr. 
678, 699. 


(p) Dawes v. Peck, 8 T. R. 330 ; 
anie, p. 39 ; Wilmshurst v. Bowker, 
in error, 7 Man. & Gr. 882. 

{q) Holst V. Pownaly 1 Esp. 240 ; 
Northey v. Field, 2 613 ; Jack- 

son V. Nichol, 5 New Cases, 508 ; 
519. See Fan Casteel v. Booker, 
2 Ex. Rep. 691 ; ITeinekey v. Earle 
8 E. & B. 410. 
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pies on the vendor’s behalf, it is allowed only in one of 
the two cases of bankruptcy or insolvency, by which 
latter term appears to be here meant a general inability 
to pay, evidenced by stopping of payment • When 
possession , of goods has been resnme^d by the vendor 
under his right of stoppage in transitu, he is restored to 
the lien for the unpaid purchase-mgney which he had 
before he parted with such possession ; but, according 
to the better opinion, the contract for sale is not thereby 
rescinded (s). 

There is one case in which the property in goods A recovery in 
passes from one person to another by payment of their [he'^pro^perty in 
value without any actual sale. In an aefion of trover (t) defendant, 
the plaintiff is entitled to damagcs.oqual to the value of 
the property lie has lost, but not further, unless he has 
sustained any special damage (V/). The defendant there- 
fore, having paid the*amount of the damages, is entitled 
to retain the goodiT in respect of which the action is 
brought; and the property in them vests in him ac- 
cordingly (x). 

The alienation of personal chattels is prohibited to be 
made by certain persons and for certain objects. And 
first with respect to persons. An alien or foreigner is ^Alicn. 
under great restrictions as to the acquirement of real 
estate (y) ; but with respect to personal oliattels he stands 
on the same footing as a natural-bom subject ; for by 


(r) See Smith' 8 Merc. Law, 625, 
n, {b), 5th ed. ; 554, n. 6th ed. 
The case of tVilmshunt v. Bowker, 

5 New Cas. 541, 7 Scott, 561, 2 
Man. A O. 812, was reversed in 
error, 7 Mad. & Gr. S82. 

(s) Bloxam v. Sanders, 4 Barn. 

6 Cress. 949 ; 1 Smith’s Leading 
Cases, 432. 

(/) See ante, p. 23. 


(tt) Bodley. v. Reynolds, 8 Q. B. 
779. 

(x) Cooper v. Shepherd, 3 C. B. 
260, 272. See Buckland v. John- 
son, C. P. 18 Jur. 775 ; 15 C. B. 
145. 

(yD See Principles of the Law of 
Real Property, 56, 2nd ed. ; 58, 
3rd & 4th eds. ; 61, 5th & 6th eds. 
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the recent actio amend the laws relating to aliens (z), it, 
is enacted (a) that from and after the passing of this act, 
any alien, being the subject of a friendly state, shall and 
may take ahd hold by purchase, gift, bequest, represen- 
tation or otherwise, every species of persona} property, 
except chattels real, as fully and effectually to all intents 
and purposes, and ^ith the same rights, remedies, ex- 
emptions, privileges and capacities, as if he were a na- 
tural-born subject of the united kingdom. The gift of 
an infant or person under the age of twenty-one years 
is voidablet^), and thatV)f an idiot or lunatic appears to 
be absolutely void (c) : in this respect the law of personal 
chattels is now the same as that of real estate (rf). Mar- 
ried women also are incapable of making any disposition 
of personal chattels, . except such as may be settled in 
equity in trust for their own spparate use^; for manage 
is an absolute gift in law of all the wife’s choses in pos- 
session to her husband, as tvell th®se she is possessed^of 
at the time of the marriage, as tho^ which come to her 
during her coverture (e). Persons convicted of treason 
or felony forfeit on such conviction the whole of their 
goods and chattels to the crown ; and nothing but a bona 
fide alienation for a valuable consideration, made pre- 
viously to conviction, can avert such forfeiture (/). 

^ When a felony is not capital, the punishment endured 
has the effect of a pardon (^); but the restoration to 
civil rights does not take effect till the determination of 
the period of punishment. All personal property, there- 
fore, which accrues to a felon during his transportation 


(«) Stat. 7 & 8 Viet c, 66, ex- 
plained by stat. 10 & 11 Viet. c. 
83. 

(a) Sect. 4. 

(3) Bac. Abr. tit. Infancy Age 
(I), 3. 

(e) fhid. tit. IdioU and luna- 
tics (F). 

(rf) See Principles of the Law 
of Real Property, 57, 2nd ed.; 


59, 3rd & 4th eds. ; 62, 5th ed. • 
63, 6th ed. 

(e) Co. Litt. 300 a; 1 Rop. Hush, 
and Wife, 169. See po«/, the 
chapter on Husband and Wife. 

(/) 3 Rep. 82 b ; Bla. Com. 
387, 388 ; Perkins v. Brctdley, 1 
Hare, 219 ; Chowne y. Baylis, 31 
Beay. 351 . 

(g) Stat. 9 Geo. IV. c. 32, 9 . 3. 
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is forfeited to the crown (A) ; but a mere contingent 
interest will not 6e forfeited^ ifdit do not vest until the 
expiration of the period of banishmexit (i). 

With regard to the objects for whiph the alienation Gift for de- 
of chattels personal is prohibited, gifts to charitable dUora!** 
purposes are not restricted, neith«|r *are corporations 
excepted objects, as in the case of landed property (A). 

But by a statute of the reign of Elizabeth (/), the gift 
or alienation of any lands, tenements, hereditaments, 
goods and chattels^ made for die purpose ol* delaying, 
hindering or defrauding creditors, is rendered void as 
against them, unless made upon good, which here means 
xmluable^ consideration and bona fide to any person not 
having at the time such gift any notice of such fraud. 

There are also more stringent provisions to the same 
effect contained in the bankrupt laws, to which reference 
wttl be hereafter made in the chapter on bankruptcy. 

The fraudulent piftpose intended by the statute of 
Elizabeth c?in of course only be judged of by circum- 
stances*. Thus it has been held that if the owner of 
goods jmake an absolute assignment of them by deed to 
one of his creditors, and yet remain in the possession of 
the goods, such remaining in possession is a badge of 
fraud, which renders the assignment void, by virtue ^ 
of the statute, as against the other creditors (»i). But 
if the assignment be made to secure the payment of 
money at a fixture day, with a proviso that the debtor 
shall remain in possession of the goods until he shall 
make default in payment, the possession of the debtor, 
being then consistent with the terms of the deed, is not 

(h) Roberti t. talker, 1 Russ. Se 61, 3rd & 4th eds.; 64, 65, 6th ed. ; 

M. 752, 69, 6thed. 

(I) Stoket^ ▼. Holden, 1 Keen, (/) Stat. 13 Eliz. c. 5. 

145 : Thomp9on*$ trusts, 22 Beav. (m) Tivyne*s case, 3 Rep. 80 b ; 

506. 1 Smith’s Leading Cases, 1 ; Ed- 

(k) See Principles of the Law iaard*s v. Harben, 2 T. Rep. 6b7. 
of Real Property, 58, 2nd ed. ; 60, 
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regarded in modem times as rendering the transaction 
of fraudulent within the nieaningof the Itatute(n). Such 
a transaction is in.fact a mortgage of the goods, analo- 
gous to a hiortgage of lands (o). The property in the 
goods passes at ^law by the deed to the mortgagee (^), 
whilst the possession of them rightly remains with the 
mortgagor. TIhj mortgagee therefore cannot maintain 
an action of trover for the goods against a stranger, 
until default has been made by the mortgagor in pay- 
ment of the money secured ( 7 ). In this respect a 
mortgage 5f goods differs from a mere pledge, in which 
the property in the goods remains with the pledgor, and 
the pledgee obtains possession only, the right to retain 
which constitufes his lien for the money he has ad- 
vanced (r), and enables him to maintain an action of 
trover («). The chief disadvantage in a mortgage of 
goods is, that, as the goods continue in the possession 
of the mortgagor as reputed owner, they will, by virkie 
of provisions in one of the bankruj:^ acts become liable, 
in the event of his banki’uptcy, to be sold for the benefit 
bills of his creditors generally (f). By a recent act -of par- 


(w) Edwardt v. HarbeUf 2 T.Rep, 
^87 ; Martindale v. Bootht 3 Barn. 
& Adol. 498 ; Reed v. Wilmot, 7 
Bing. 577. 

(o) See Principles of the Law of 
Ileal Property, 332, 2iid ed. : 349, 
4th ed. ; 360, 5th ed. i 382, 6th 
ed. 

(p) Gale V. Burnellt 7 Q. B. 850, 
(^) Bradley v. Copley, 1 C. B. 

685 i Brierleys. Kendall, 17, Q. B. 
937. If the mortgagor should re- 
tain possession after default in pay- 
ment at the time specified, it m.ay 
possibly be doubted whether the 
security would not then be void as 
against creditors under the statute 
of Elizabeth, for, by the terms of 
the deed, the mortgagor is only to 


enjoy possession until default. But 
the better opinion is that the deed 
will still be good. See 2 David- 
son’s Precedents, 609, 2nd ed. ; 
Ex parte Sparrow, 2 De G., M. & 
G. 907. 

(r) /fnte, p, 27. 

(«) Legg V. Evans, 6. Mee. & 
Weis. 36. 

{t) Ryall V. Rolle, 1 Atk. 165, 
170 { S. C. nom. Ryall v. Rowles, 
1 Ves. sen. 348 ; stat. 6 Geo. IV. 
c. 16, 8. 72, repealed and re-enacted 
by stat. 12 & 13 Viet. c. 106, s. 
125 ; Freshney v. Carrick, 1 H. & 
N. 653 ; Spackman v. Miller, 12 C. 
B. N. S. 659 ; Hornsby ?, Miller, 1 
Ell. & £11. 192. 



47 * 


OF THE ALIENATION OF CHOSES IN POSSESSION. 

liament(tt) every bill of sale of personal chattels, 
whereby the grafttee shall have power to take posses- 
sion of^ any effects therein comprised, or a true copy 
thereof, must be filed in *the office of thft JGourt of 
Queen’s Bench within twenty-one ^days; otherwise 
such bill of sale is rendered void, so far as regards any 
of the goods in the apparent possesfjjom of the grantor, 
both as against the assignees of the grantor, in case 
of his bankruptcy, or under any assignment for the 
benefit of his creditors, and also as against all she- 
riff’s officers and other persorffe seizing the* effects in 
execution of any process of any court of law or equity 
issued against the goods of the grantor. Such bills of 
sale before the act were valid as against an execution 
creditor, though void as against ^assignees under the 
bankruptcy ofthe grantor ; and the act does not'appear 
to give to such bills of sale as are filed under it any 
gneater validity than* they had before (t?). But if the 
bill of sale be not filed, the goods may now be taken 
in executioi>, which they could not have been before 
the act.- The act does not apply to fixtures, when they Fixtures, 
pass by a conveyance of the premises to which they are 
affixed (a:). And as seizure of the goods of a trader 
under an execution for an amount exceeding fifty 
pounds has now been made an act of bankruptcy (y), 
a bill of sale of the goods, of a trader, whether filed or 
not, now affords a very unsatisfactory security. 

Choses in possession have long been liable to invo- Involuntary 
luntary alienation for the payment of the debts of their payment*©^*^ 
owner. On the decease of any person, his personal pro- deh^ 
perty generally has always been liable, in the first place, 
to the payment of his debts of every kind. And if a 

(tt) Stat. K & 18 Viet. c. 36. 6 E. & B. 876. The bill of sale 

(v) Stamjeld v. Cubitt, 2 De G. • must-be duly stamped before it can 
& Jones, 222 ; Badger v. Shawt Q. be registered. Stat. 24 & 23 Viet. 

B., 8 W. R. 210 ; 6 Jur. N . S. 377. c. 91, s. 34. 

(*) Mather v. Fraser, 2 Kay & (y) Stat. 24 & 25 Viet. c. 134, 

J. 536 ; Waterfall v. Pennhtone, a. 73. 
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facias. 


Statute of 
Frauds. 
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creditor take proceedings against his debtor in the 
debtor’s lifetime, a sale of hi^ goods^and chattels may 
be procured by means of a writ oi fieri facias (Ji»fa.) 
issued (in Execution of ihd judgment of the court. This 
writ is of very i^ncient date, and is usually, said to be 
given by the common law ; though some suppose that 
its name arose firo|p:i the wording of the statute of Ed- 
ward I. (2r), by which the writ of elegit was provided {a). 
The writ directs the sheriff to cause the debt to be 
realized out of the goods and chattels of the debtor, 
quod fieri facias de boitis et catallis, &c. ; and a sale of 
the goods is made by the sheriff accordingly. This 
sale is now directed to be made by public auction in all 
cases where tfee debt or damages recovered exceeds 
fifty pounds, unless the Coui*t^of Bankruptcy shall 
otheiwise direct (ft). And the seizure of the goods of 
a trader is now an act of bankruptcy whenever the debt 
or damages recovered exdeed fifty pounds (c). Goi^ds 
however are not, like lands, affect^ by the mere entry 
of ^judgment of a court of law against the*owner. The 
debtor was always allowed to alienate his goods until 
the writ of execution was issued ; although by a fiction 
of law, all judicial proceedings, writs of execution in- 
cluded, formerly related back to the first day of the 
term to which they belonged (d). Goods, therefore, 
ivhich had been sold after the first day of a term, might 
yet practically have been seized under a writ of fi, fa. 
relating back to that day, but subsequently issued. To 
remedy this evil, it was enacted by one of the sections 
of the Statute of Frauds («), that no writ of fieri facias 


(x) Stat. 13 Eilw. I. c. 18, called 
the Statute of Westminster the 
Second. See Principles of the 
Law af Real Property, 63, 2nd ed. ; 
66, 3rd Sc 4th eds.; 71, 6th ed.; 
76, 6th ed. • 

(а) Bac. Abr. tit. Execution (C). 

(б) Stat 24 & 26 Vict.c. 134,8. 


74. This section was perhaps in- 
tended to apply to traders only, but 
its wording is general. 

(c) Sec. 73. 

(d) Com. Dig. tit Execution 

(D 2); 2 Vent 218. See 

2 Sudg. Vend. &* Pur. 9th ed. 198. 

(e) Stat 29 Car. II. c. 3, s. 16. 
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or other writ of execution shall bind the property of the 
goods against whidi it is sued, but from the time that 
such writ shall be delivered to the sheriff, under-sheriff, 
or coroner, to be executfid; and the officer iscc^ivi^cd, 
upon receipt of the writ, to indorse on it (without fee) 
the day of the month and year on which he received it. 

G oods and chattels might therefore be S 0 ,fely alienated, 
although judgment might exist against thfe owner, pro- 
vided a writ of execution were not actually in the hands 
of the sheriff. And a recent statute now provides that New enact* 
no writ of execution shall prejudice the title to goods 
acquired by any person hon& Jide^ and for a valuable 
consideration, before the actual seizure thereof by virtue 
of such writ; provided such person had not, at the 
time when he acquired such title, notice that such writ, 
or any other writ under which the goods might be 
seized, had been delivered to the officer and remained 
une^^ecuted in his handsi(/), Jt has been decided that 
an alienation to secure;,or satisfy another creditor is not 
void within th^ above-mentioned statute of the 13 Eliza- 
beth (^), although made with the intention of defeating 
an expected execution of the judgment creditor (A). 

Besides fhe sale of goods under the writ of fieri facias, 

there might also be a ’writ of levari facias, now disused. Levari facias. 

by which the sheriff levied the com and other present 

profit which grew on the lands, together with the rents 

then due, and the cattle thereon (i). And by the writ 

of elegit, the goods of the debtor are delivered to his Elegit 

creditor at an appraised value, together with possession 

of his lands (/e). It has however been enacted, that the 


(/) Stat. 19 & 20 Viet. c. 97, 
s. 1. 

(g) Star. 19 Eliz. c. 9. 

{h) Wood V. I^ixie, 7 a B. 892 ; 
Hale V. Saloon Omnihue Company^ 
4 Drew. 492. 

(i) 2 Wms. Saunders, 68 a, n. 
W.P.P. 


(!)■ 

(A:) Fallen v. Purhecke, 1 Ld. 
Rayin.946. See the present forms 
of this writ and of the writ of fi. fa., 
9 Adol. & £11. 986 et eeq., 6 New 
Cases, sSd et seq. 


E 
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* 

wearing apparel and bedding of any judgment debtor or 
bk family, and the tools and implements of his trade 
(not exceeding in the whole* the value of five pounds), 
shall ^not» be liable to sekure mnder any execution or 
order of any court against his goods and chattels (/). 

TheCourtmay And the Conimon Law Procedure Act* 1860, now 
provides, that where goods or chattels have been seized 
in execution ♦by %. sherifi* or other officer under process 
of the superior courts of common law, and some third 
person claims to be entitled under a bill of sale or other- 
wise to such goods o% chattels by way of security for a 
debt, the court or a judge may order a sale of the 
whole or part thereof, upon such terms as to payment 
of the whole <or part of the secured debt or otherwise as 
they or he shall think fit, and may direct the applica- 
'tion of the proceeds of such saie in such manner and 
upon such terms as *to such court or judge may seem 
just (m). 


Bankruptcy. 
Personal estate 
of bankrupt 
vests in the 
assignees. 


Goods in the 
possession, 
order or dis- 
position of a 
bankrupt. 


Choses in jiossession are also liable to involuntary 
alienation on the bankruptcy of their owner. In this 
event all the personal estate of the banknipt, whereso- 
ever the same may be found or known, vests'^ at once, 
first in the official assignee and then in the creditors’ 
assignees under the bankruptcy by virtue of their ap- 
pointment (n). And in order to prevent traders from 
obtaining false credit from the possession of property 
which is not their own, it is provided (o), that if any 
bankrupt at the time he becomes bankrupt shall, by 
the consent and permission of the true owner thereof, 


(0 Stat. 8 85 9 Viet. c. 127, 1 85 2 Will. IV. c,56,b,7; 5&6 

Viet. c. 122, s. 59 et seq.^ repealed 
(m) Stat. 23 8c 24 Viet c. 126, and consolidated by stat. 12 & 13 

Viet. c. 106, s. 125 ; Hamilton v. 
(») Stat 24 85 25 Viet. c. 134, Bdl, 10 Ex. Rei^ 545; 18 Jur. 

B8. 108, 117. See post, thje chap- 1 109 ; Reynolds v. Hall, 4 H. & N. 

ter on bankruptcy. * 519; Holderness v. Rankin, 2 De 

(o) Stats. 6 Geo. IV. c. 16, s. 72 ; Gex, F. 85 J. 258. 



51 


OF THE ALIENATION qF CLOSES IN POSSESSIW. 

have in his possession, order, or disposition, any goods or 
chattels, whereof ffe was reputed owner, or whereof ho 
had taken upon him the sale, alteration or disposition 
as owner, the Court of Bankl*uptcy shall havd |)ower to 
order the same to be sold and disposed of for the 
benefit of the creditors under the bankruptcy. But it 
has been held, that until an order foj the sale of such 
goods has been made by the court, no property in them 
is vested in the assignees (p) ; and the order ought to 
specify the particular gobds which are to be sold(^). 
The above provision appears no^ to extend t6 all per- 
sons, whether traders or not (r). 


(p) Heslop V. Baker t 6 Ex. Uep. 
740; Jur. 684. See Ex parte 
Heslop, 1 I)e G., M. & G. ^77j 
Ex parte Wood, 4 l5e Gex, M. & 
G. 861 ; Ex parte Young, 4 Dc Gex, 


M. & G. 864. 

(q) Quartermaine v. Bittleslon, 
13 C. B.*133. 

(r) Stat. 24 & 25 Viet. c. 134, 
8. 232. 


E 2 
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CHAPTER lY. 

OF SHIPS. 

Thfiie 18 one important class of choses in possession 
which the policy of the law has rendered subject to 
peculiar rules, namely, ships and vessels. The whole 
of the aots relatinpf to<Merchant Shipping were repealed 
by the Merchant Shipping Repeal Act, 1854 fa), and 
the law on this sulyect is now contained in the Mer- 
chant Shipping Act, 1854 (6), as amended l)y the Mer- 
chant Shipping Act Amendment Acts, 1855(c) and 
Brittib ships. 1862 (rf). Every British ship, with a few unimportant 
exceptions, is required to be registered (e), and no ship 
is to be deemed a British ship unless she belongs wholly 
to natural born British subjects, or to ^persons made 
denizens or duly naturalized. But no natural lx)m 
subject who has taken the oath of allegiance to any 
foreign state can be ower, unless he has subsequently 
taken the oath of allegiance to her Majesty, and con- 
tinues during his ownership resident within her Ma- 
jesty’s dominions, or, if not so resident, member of a 
British factory, or partner in a house actually carrying 
on business within her Majesty’s dominions. And every 
denizen and naturalized person must continue during 
his ownership resident within her Majesty’s dominions, 
or, if not so resident, must be a member of a Brltisli 
factory, or partner in such a house of business as above 
mentioned. But bodies corporate established under 
and subject to the laws of the United Kingdom or any 
British possession, and having their principal place of 

(а) Stat. 17 & 18 Viet. c. 120. (d) Stat. 25 & 26 Viet. c. 63. 

(б) Stat. 17 & 18 Viet. c. 194. (e) Stat. 17 & 18 Viet c. 104, s. 

(c) Statist 19 Viet c. 91. 19. 
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business dietein^ may be owners (/). The registration 
is made by the collector, comptroller or other principal 
officer of customs for the tune being at any port or other 
pLacc in the United Kingdom approved by^he com- 
missioners of customs for the registry of ships, and by 
other officeA in the colonies and possesirtons abroad (5^). 

• .4 

The property in every ship is dividftd* into sixty-four Property in 
shares; and, subject to the provisions of the act with divided *nto* 
respect to joint owners or owners by transmission, not rixty-four 
more than thirty-two individuals^ shall be entitled to be 
registered at the same time as owners of any one ship ; 
but this rule is not to affect the beneficial title of any 
number of persons, or of any company, UBpresented by 
or claiming under any registered owner or joint owner. 

And no person, is entitled to be registered as owner of 
any fractional part of a share in a ship ; but any number 
of persons not exceeding five may be registered as joint 
owners of a ship, or 0/ a share or shares therein. And 
joint owners are to f)e considered as constituting one 
person only, as regards the foregoing rule relating to the 
number of persons entitled to be registered as owners, 
and shall not be entitled to dispose in severalty of any 
interest in any ship, or in any share or shares therein, in 
resi)ect of which they are registered. A body corporate 
may be registered as owner by its corporate name (A)* 

No notice of any trust, express, implied or constructive. No trusti en- 
shall be entered in the register book or receivable by 
the registrar; and, subject to any rights and powers 
appearing by the register book to be vested in any 
other party, the registered owner of any ship, or share 
therein, shall have power absolutely to dispose of such 
ship or share in the manner prescribed by the act, and to 
give effectual receipts for any money paid or advanced 

by way of ^jonsideration (i). But the intention of the But equftiot 

may be en» 

(A) %ect, S7. 

(f)Sect. 4S. 


(/) Sect. 18. 
(g) Sect. 30. 
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Certificate of 
registry. 


act is that, without pi’cjudice to the provislolis contained 
ia the act for preventing notice ofttrusts from being 
entered on the register, and' without prejudice to tlie 
powers of disposition and .of giving receipts, conferred 
by the act on registered owners and mortgagees, and 
without prejudice to the provisions contained in th(‘ act 
relating to the exclusion of unqualified persons from tlie 
ownership of British ships, equities may be enforced 
against owners and moi*tgageos of sliips in respect of 
their interest tli(*r(*ifi, in tlie same manner as equities 
may be enf<)rc(‘(l againjit lh(‘m in respect of any other 
p(‘rsonaI projicrfy (A). Upon the completion of the 
registry of any ship, the registrar gives a certificate of 
regi.stry in tlu* fi>rm prescribed by tlie act. And when- 
ever any change takes place in the ri'gistered owner- 
ship of any ship, then if such chtinge occurs when the 
ship is at her jiort of n'gistry, a rneniorandiim of such 
change is forthwith indorsed the ri'gistrar on ^tho 
certificate of registry. But if tli^ shi[) is absent from 
her j)ort of regi.stry, then, upon licr first return to such 
])ort, the masf(T must delivc’r the certificate of registry 
to the registrar, and ho is to indorse thereon a like 
memorandum of the change. Or if she pitjvioiisly 
arrives at any })ort wlicrc there is a Britisli registrar, 
such registrar shall, iqiou being advised by the registi-ar 
of her jK)rt of registry of the change having taken place, 
indorse a like memorandum thereof on the certificate of 
registry, and may for that purpose require the certificate 
to be delivered to him, so that the sliip bo not thereby 
detained (/). revision is also made for the granting of 
a new certificate in the place gf any which may be 
delivered u}>, or may he mislaid, lost or destroyed (/«). 
The certificate of registry is to be used oidy for the 

(k) Slat. 25 & 2ii Viet. c. 03, (/) Sect. 1,5. 

s. 3. See » V/rrf v. Brrk, C'. P. 9 (w) Sects. 47, 48, 53. 

Jur. N. S. 912. 
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navigation of the ship^ and is kept in the custody of the 
master, and is not%ubject to detention by reason of any 
title, lien, charge, or interest whatsoever which any 
owner, mortgagee or other person may have or claim to 
have in the ship described in such certificate (n). 

A registered ship or any share thereip, when disposed 
of to persons qualified to be owners of British ships, 
must be transferred by bill of sale, and such bill of sale 
must contain such a description of the ship as is con- 
tained in the surveyor’s certificate, or such other descrip- 
tion as may be sufficient to identify the ship to the satis- 
faction of the registrar, and must he ac(*ording to the form 
set out in the schedule to the act, or as Hear thereto as 
circumstances p(‘rmit,and must be executed by the trans- 
feror in the presence df and bo attested by one or more 
witnesses (o). And in case any bill of sale, raoitgage or 
otl(^u’ instrument for tiie disposal or transferof any ship, 
or any share or intergst therein, is made in any foim or 
contains any. particulars other than the form and par- 
ticulars prescribed and approved for the juirposc by or 
in ])ursuancc of the Merchant Shipping Act, 1854, no 
rcgistral* shall he required to record the same without 
the exj)ress direction of the commissioners of her 
Majesty’s customs (p). And no individual can be regis- 
tered as transferee of a ship, or of any share therein, 
until he has made a declaration in a j)rescrihcd form, 
stating his qualification to be registered as owner of a 
sliarc in a British ship. And if a lx>dy corporate he 
tninsfcrce, the secretary or other duly ai)pointed public; 
officer of such body corporate must make a similar 
declaration (g). The bill of sale, together with the 
required declaration, must then be produced to the 


(q) Sm. 17 & 18 Viet. f. 101, 
8 . 50 .* 


Transfer of 
ships. 


(w) Sect. 50. 

(o) Sect. 55. 

(p) St. 18 & 19 Viet. c. 91, 8. 11. 
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registrar of the port at whicli the sliip is registered, who 
thereupon enters in the register the tiaine of the trans- 
feree as owner of the ship or sliare comprised in the bill 
of sale, and also indorses on the bill of sale the fact of 
such entry ha\jng been made, ^\ith the (Lite and hour 
thereof. All bills of sale are entered in the iVgIster book 
in the order of their production to tlie registrar (r). 


All mortgages of any ship, or share therein, are to be 
in a form {)reseribed by the act, or as near thereto as cir- 
cumstances permit ; aifcd on tlie jn-odiiction of such in- 
etriiment, the registrar of the j)oi*t at Avhieh the ship U 
registered is to record the same in the register book (s), 
Kvery such mortgage is to b(‘ r(‘(H;i-d(‘d by the registrar 
in the order of time in which the same is ])rodiiced to 
him for that purpose, and the rc'^istrar t>haU by memo- 
randum under his hand notify on the instrument of 
inoilgage that the same ,has b(;eu recorded by him, 
stating the day and hour of such rpeord (f). If tlierc is 
more tlian one mortgage registered, th(‘ inortgagees are 
entitled to priority one over the other according to the* 
date at which each instrument is ro(‘orded in tlie register 
book, and not according to the date of each instrument 
itself, notwithstanding any express, irnjilied or construc- 
tive notice {u). No mortgagee is to k* deemed by reason 
of his mortgage to be the owner of a sbip, or of any 
share therein, nor is the mortgagor to bo deemed to ha\ e 
censed to be owner, except in so far as may be nceessary 
for making such ship or share available as a security for 
the mortgage debt (a?). Every registered mortgagee is 
to have power absolutely to tli.sjiose of the ship or 
share in respect of which he is registered, and to give 


(r) Sect. 57. 

(f) Sect. 66. 

(/) Sect. 67. 

(«) Sect. 69. 

(x) Sect, 70. See European Co, 


V. Royal Mail Co,^ 4 K. & J. 676 , 
Dickinson v. Kitcfwn,^ £.& B. 789 : 
Marriott v. The Anchor Reversion-* 
ary Company^ limited, 2 Giff. 457. 
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effectual receipts for tlie purchase-money ; but if more 
persons than one tare registered as mortgagees of the 
same ship or sliare, no subsccpicnt mortgagee shall, 
except under the order of some court capal>le«of taking 
cognizance of such matters, sell such ship or share 
without the concurrence of every prior mortgagee (y). 

Mortgages of slii})s are not to be affectejd by the biuik- 
ruptcy of the mortgagor (z ) ; and a foi-m is provided for 
the transfer of mortgages ( a ). And whenever any regis- 
tered mortgage shall have been discharged, the registrar, 
on production of the mortgage tleed with a recci])t for 
tlie mortgage money indorsed thereon, duly signed and 
attested, makes an entry of the discharge of such mort- 
gage in the register book ; and upon su^.h entry being 
made, the estate, if any, which passed to the mortgagee, 
vests in tlie same pel’sons in whom the same would 
(having regard to intervening acts and circumstances, if 
ail}') have vested if ijo such, mortgage liad ever been 
made (5). 

Provision is made enabling any registered owner to 
empower any otlier jierson or persons to sell any entire 
ship, or*tu mortgage any ship or any share therein, at 
jMiy plaiHi out of the country or jiossessioii in which tin; 
port of ngistry of tlie ship is situate. For this pnr- Certificates of 
pose what are call(‘d eertilieates of sale or mortgage are 
granted hy the registrar on certain eonditioiis mentioned 
in the act, and in forms set out in tlie schedule there- 
to (c). The above are the princij>al provisions of the 
act so far as relates to the conveyance of ships. For 
more particular information tlie reader must be referred 
to the acts themselves, which arc of great length. It Kxeinpt frotn 
may, however, he added, that all instruments uscil in 
carrying into effect that part of the act which relates to 

(b) Scct.fiS. 

(c) Sects. 76 et seq. See Orr v. 

Dickinson f 1 John. 1. 


(y) Sect 71. 
(x) Sect. 72. 
(a) Sect. 73. 
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Jumdiction of 
the High 
Court of 
Admiralty. 


Charter-party. 


Goiieral ship. 
Bill of lading. 


British ships, their ownership and registry,, are exempt 
from stamp duty (d). 

Th^ Admiralty Court Act, 1861 (e), confers on the 
High Court of Admiralty jurisdiction to decide all ques- 
tions arising betweeyri the co-owners, or any of them, 
touching the q,\\Tiership, possession, emj)loyment and 
earnings of any sliip registered in any port in England 
or Wales, or any share thereof; and it empowers tliat 
court to settle all accounts outstanding and unsettled 
between the [)ariies in relation thereto, and to direct the 
ship or any share tlun-eof to be sold, and to make such 
order in the premises as to the court shall seem fit ( /’). 
The same act^also^gives the Court of Admiralty juris- 
diction over any claim in respect of any mortgage duly 
registered according to the provisions of the Merchant 
8hipi)ing Act, 1854 

Sometimes a vessel is hired for p given voyage. The 
instrument by which such hiring is effected is termed a 
charter-party. Whether the legal ])ossession of the ship 
jiasses to the hirer (or charterer, as he is called) depends 
on the stipulations contained in the charter-party, such 
as whether the charterer or the owner is to provide the 
seamen, and keep the vessel in order (/«). Where a mer- 
chant ship is open to the conveyance of goods generally, 
it is called a geneial ahip. The receipt for the goods 
given by the master is called the hill of lading : it states 
that the goods are to be delivered to the consignee or 
his assigns ; and by the custom of merchant.^, the bill of 
lading, when indorsed by the consignee with his name, 
becomes a ncgociable instrument, the delivery of which 

(if) Sect. 9. 12 aiul 13. 

(i») Stat. Viet. c. 10. (ft) Dmns. 10 Bin^. 'll'-'); 

(/) Sect, 8. Fenton v. Ciltf qf Lomhn Steam 

(g) Sect. 11. See also sects. 10, Packet Company^ 8 Ad. & Ell. 835. 
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passes the property in the goods (i) ; but it was fonnorly 
held that the rightto sue upon the contract contained in 
tlic bill of lading to carry and deliver the goods did not 
pass by the indorsement ( h ). It is, however, now enacted , 
that every consignee of goods named in a bill of lading, 
and every indorsee of a bill of ladii^g, to whom the pro- 
perty in the goods therein mentioned sh[ill pass upon or 
l^y reason of such consignment or indorsement, shall have 
transferred to and vested in him all rights of suit, and be 
subject to the same liabilities in respect of such goods, 
as if the contract contained in tlu^bill of ladii^g had been 
made with himself (/). The money payable for the hire Freight, 
of a ship, or for the carriage of goods in it, is freight 
winch, whether accrued or accruing, is asj?ignable in the 
same manner as any other ordinary c^iose in action (//i). 

The delivery of goods Imported from foreign parts, and 
the lien of the ship owner for their freight, arc now regu- 
lated by the ])rovisioi^ of the Merchant Sliipping Act 
Amendment Act, 18g2(w), 

(f) Cnhhvell v. Ball, 1 T. Rep. (w) Dottglas v. Russell, 4 Sim, 

205,210. • 024; I M. ik K. 188 ; /.I's/iV v. 

{k) Thompson y.Dombnjfl’^MQe, Gii/ArtV, 1 New CaM's, 007 ; 

& \\ els. 4fi. say v. Gibbs, 22 Reav. 522, 

(/) Scat. 18 & 19 Viet, c. Ill, («) btat. 25 tk 20 Viet. c. 03, 

h, 1. SB. 00*-~78. 
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PART II. 

OF CHOSES IN ACTION. 

CHAPTER 1. 

OP ACTIONS EX DEI.ICTO. 
c 

. In addition to moveablo goods, or clioses in possessioHy 
wo have observed (a), that there existed also in ancient 
times choses ir\ action^ or the liberty o f proceeding in the 
courts of law either to recover pecuniary damages for 
tlie infliction of a wrong or tlie nonjierformance of a con- 
tract, or else to procure tlic payment of money due. The 
actions to be thus brought were, of course, not real, but 
j)ur(;ly jiersonal actions. Keal actions were brought for 
the recovery of land or real prop*erty ; but the above- 
mentioned actions were against persons only, and the 
object was merely to obtain from them money, being 
tlie only recompense then generally available. ^ In this 
i*es|Xict, however, the law has recently undergone some 
change : for the Common La^v Procedure Act, 1 854, now 
enables the plaintiff in any action, except replevin and 
ejectment, in any of the superior courts, to (daim a w rit of 
mandamus commanding the defendant to fiilfil any duty 
in the fulfilment of wdiich the plaintiff is personally in- 
terested, and by tlie nonperformance of wdiich he may 
sustain damage (i). And it also provides, that in all 
cases of breach of contract or other injury, wdierc the 
party injured is entitled to maintain and has brought an 
. action, he may claim a writ of injunction against the 
repetition or continuance of such breadi of , contract or 


(а) Anttf p. 4. ^ ss. 68, 69 ; Norris v. Irish Land 

(б) Stnt. 17 & 18 Viet. c. 126, Company^ S £. 6c B. 512. 
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other injuryv or the committal 6f any breach of contract 
or injury of a like land, arising out of the same contract 
or relating to the same property or right (c); and Costs, 
the Common Law Procedure Act, 1860, requires that 
in the aboye cases the costs of tlie wit of mandamus 
or injunction shall be paid by the defendant, unless 
othenvise ordered by the court or a jjjiclge (d). But the 
rights thus given do not appear to have materially inter- 
fered with the wider and more ancient jurisdiction of the 
Court of Chancery in issuing an injunction to restrain 
the wTong-docr from continuing !iis wrong, or in decree- 
ing the specific performance of a contract. By a recent 
statute the Court of Chancery is empowered to aw\ard 
pecuniary damages, either in additipn t6 or in substi- 
tution for an injunction or specific performance (e). In 
many cases, however, money alone is a sufficient recom- 
pense ; and then the right to bring an action at law, in 
other w'oi’ds a legal oliose in* action, constitutes a valu- 
able kind of personal property. 

'II 1 C infliction of a w'rong, and the nonj)cribrmancc of 
a contract, are evidently the two gi’and sources from 
which personal actions ought to proceed. If one man 
commits a wrong against another, justice evidently rc- 
(juires that he shoidd give him satisfaction ; and if one 
man enters into a contract with another, he certainly 
ouglit to keep it, or make reparation for its breach ; or if 
the contract be to pay a sum of money, the money ought 
to be duly paid. Personal actions are accordingly divided Actions cx dc. 
by the law of England into two great classes, actions ex comractu,*^^ 
delicto^ and actions ex contractu (f). The former arises 
in respect of a wrong committed, called in law F rench a 

(c) -8tat. IJ ]& 18 Viet. c. 125, (e) S tat. 21 & 22 Viet. c. 27, 

55.79-82. s. 2. 

(d) Stat. 23 & 24 Viet. c. 126, s. (/ J 3 Black. Com. 1 17. 

32. 
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Mnxim actio 
pcrHonaliH iiio« 
rittir cum per- 
6onti. 


Exceptions on 
death of the 
party injured. 


tort ; the latter, in respect of a contract made for the 
performance of some action, which tWis becomes a duty^ 
or for the payment of some money, which thus becomes 
a dcht^ ^Ixit us consider, in tlic iiresent chapter, the right 
of action Avhich occurs ex delicto, or in respect of a tort, 

Tlic ancient in its dread of litigation, confined the 

remedy by action Tor a tort or wrong committed, to the 
joint lives of the injurcr and the injured. If cither party 
died, tlie riglit of action was at an end, the maxim being 
actio persojialu moritiif cum persona {g). In this rule, 
actions ex delicto only Avere included ; of which, however, 
tliere seem to have been more than any other in early 
times. But bj^ an early statute (A), the same action was 
given to tlie executor for any injury done to the personal 
estate of the deceased in his lifetftnc, whereby it became 
less beneficial to the executor, as the deceased himself 
might have brought in his lifctiipc. And by a recent 
statute (i), an action is given to t^Jc executors or admi- 
nistrators of any })erson deceased for any jnjury to the 
real estate of such |)erson, committed within six calendar 
months before his death, for which an action might have 
been maintained by him ; so that the action bel)rought 
within one year after the death of such person ; and the 
damages, when recovered, are to be part of the personal 
estate of such person. And by a still more recent sta- 
tute (A), it is provided, that whenever the death of a 
person shall be caused by such wrongful act, neglect or 
default, ns would (if death had not ensued) have entitled 
the party injured to maintain an action and recover da- 
mages in respect thereof, the wrong-doer shall be liable 
to an action for damages, notwitlistanding the death of 

(^) 1 Wins. Saund. 216 a, n.(l). 8.2. 

\h) Stat, 4 Edw. III. c. 7, dt {k) Stat 9 & IQ Viet. c. 93. 
bonis nsfiortaiis in vitd tsstatoris. See Pym v. The Great Northern 
extended to executors of executors Railway Company ^ 2 Best & Sinithi 
by stat 16 Edw. III. c. 6. 769. 

(0 Stat. S & 4 Will. IV. c. 42, 
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tlie person injured, and although the death shall have 
])cen caused under*sucli circumstances as amount in law 
to felony. Under this act, one action only can lie for 
the same subject-matter of compLaint ; and suc^i ^action 
must be commenced within twelve cfilendar rnoutlis aHer 
the death of the deceased (/), in the name of his executor 
or administrator (w), and must be for tfee benefit of the 
wife, husband, parents, grandfather and grandmother, 
stepfather and stepmother, children, grandchildren and 
stepchildren of the deceased, in such sliares as the jury 
shall direct (»). Previously to this statute, a man who 
had been maimed by another could recover compensation 
for the injury ; but if he died of his wound, his family 
could obtain no recompense for the loss of a life whicli 
might have been their only dependence. And even now, 
when the death of a i)brson is not caused, no action can 
be brought by his executor or administrator for any in- 
jury which affected lijm personally, if it did not touch 
his property. Thus jt has been held, that an executor 
or administi^j-tor cannot have an action for a breach of 
])romiscpf marriage with the deceased, where no special 
damage can be stated to have accrued to her personal 
estate ((f). 


Not only the death of the injured party, but also that 


(/) Sect. 3. 

(m) Sect. 2. 

(n) Sects. 2, 5. This act is a 
specimen of the common absur- 
dity of modern acts of parliament, 
in introducing an interpretation 
clause in one section just to vary 
t))c meaning of another. It enacts 
in one section that the action shall 
be for the benefit of the wife, hus- 
band, parent ^ind child ; and in 
another section that the word 
“ parent** shall include father and 
mother, and grandfather-and grand- 


mother, and stepfatlier and step- 
mother; and the word child” 
shall include son and daughter, 
and grandson and granddaughter, 
and stepson and stepdaughter. 
Now the words “parent” and 
“ child ** occur only in the one 
place just mentioned besides this 
interpretation clause. Why not 
therefore say at once what is really 
intended ? 

(o) Chamberlain v. Williamgon, 
2 Maif. fir SeL 408, 410. 


Death of the 
wiroiig-doer. 
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Action for dU 
Ittpidations. 


of the wrong-doer, formerly put an end tb every action 
which arose from a tort or wrong ; arifl this was the case 
up to a very recent period ; although if the executor or 
admiry^rator had profited by the wrong done, the injured 
party was able to recover from him the money or goods 
lie had thus gained (p).^ But by a modern statute {q) an 
action may rio\^i b^ maintained against the executors or 
administrators of any person deceased, fot any wrong 
committed liy him within six calendar months before his 
death against another jicrson, in respect of his property 
real or personal ; so as %uch action be brought within six 
calendar months after such executors or administrators 
shall have taken upon themselves the administration of 
the estate and*cffects of such person. And the damages 
to be recovered in such action are to be payable in the 
like order of administration as the simple? contract debts 
of such person. The remedy afforded by this statute 
does not preclude such action as flight have previously 
been brought against the executor ^r administrator (r). 

There is one peculiar action founded on torty tp which, 
from the nature of the case, the deceased liimsclf cannot 
be liable, but Avliieh is maintainable by the common law 
against his executors or administrators. This is the ac- 
tion for dilapidations of the houses or buildings on a be- 
nefice ; and it is brought by the new incumbent, whether 
of a rectory, vicamge or pei’iietual curacy (if), against 
the executors or administrators of his predecessor. This 
action cannot be said to be an exception to the rule actio 
personalis moritur cum personAy for the deceased is not 
liable during his lifetime ; the plaintiff must be the suc- 
ceeding incumbent ^ and an action cannot be said to die 


(p) Powell V. ReeSt 7 Ad. Si £1. 
426. 

(9) Stot. 3 & 4 Will. IV.* c. 42, 

8 . 2 . 


(r) Powell V. Recf^. ubi supra. 
(«) Mason v. Lambert j 12 Q. B. 
795. 
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which never had or could have any existence (i). How- 
ever, in the case of resignation or exchange, the preceding 
incumbent is himself liable for dilapidations (m). In es- 
timating the damages to be recovered in this attipy,the 
rule is as follpws : — The incumbent is bound to maintain 
the parsonage, farm buildings, aiyl chancel in good and 
substantial repair, restoring and rcbui]|^iiBg when neces- 
sary, according to the original form, without addition or 
modern improvement ; and he is not bound to supj)ly or 
maintain any thing in the nature of ornament, to which 
])ainting (unless necessary to preserver expost^d timbers 
from decay) and whitewashing and papoi-ing l)elong(^). 
And no damages can bo recovered on account of neglect 
to cultivate the globe lands iu a luisbandlikti manner fy). 
Hut if the incuml)ent commit any act of waste, such as 
could not be committed hy any onliuary tenant for life( 2 r), 
his executors will be liable in an action for dilapida- 
tion!i(a), and he himselSniay be restrained by jin injunc- 
tion out of the Court •f Chancery (Z>). Claims for dila- 
pidations ha\^ this peculiai’ity, that they are not to be 
satisfied by the executor until after })ayrnent of all tlie 
del3ts of the testator, including those merely by simple 
contract (c). 


(/) Sollers V. Lawrence^ W^illcs, 
421. 

(?/) Downes v. Craigt 9 Mee. & 
Weis. 1(>G. 

(j:) IVise v. Metcalf y 10 Barn. & 
Cress. 299. 

{y) Bird v. Ralphy 4 Barn. & 
Adol. 826. 

( 2 ) See Principles of the Law of 


Real Property, p. 23, 4th, 5th & 
6th eds. 

(a) Huntley v. Russell, 13 Q. B. 

572, 

(b) The Duke of Marlborough v. 
St, John, 5 De Gex & Sin. 174. 

(c) Bryan V, Clay, 1 E. & Black. 
38. But as to equitable assets, see 
Bissett V. Burgess, 23 Beav. 278. 


W.P.P. 
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C FI AFTER- II. 

OF CONTRACTS. 

• 

Personal actif)iif , \vc have observcd(a), may be brought 
not only on account of the infliction of a wrong, but also 
to recover pecuniary damages for the nonperformance ol’ 
a contract, or to [irocure the payment of money due, if 
the payment of a specific sum be the subject of the con- 
tra(;t. As the payment of money is the law’s ultirnati' 
remedy in personal actions, an action for a given debt 
will be eftectually satisfied by a judgment that the plain- 
tiff do recover his debt ; and this js the judgment accord- 
ingly given in an action of debt, which lies for the reco- 
very of a S])eclfi(; sum due from the defendant to the 
plaintiff (i). Hut when no specific sum is claimed^ the 
action (;an only, in the law plintlse, sound in damages ; 
and th(^ amount of the damages to be rtreovered must, 
until recently, have been assessed by a jury according 
to the injury sustained (c). iiut the Common Law Pro- 
cedure Act, 1852, now provides, tliat in actions in whicli 
it shall appear to the court or a judge that tlie amount 
of damages sought to be recovered l)y the plaintiff is 
substantially a matter of calculation, the coui*t or a judge 
may direct that the amount for which final judgment is 
to be signed shall be ascertained by one of the mastiu’s 
of the court {d ) ; and fuHher, that in all actions where 
the plaintiff' recovers a sum of money, the amount to 
whicli he is entitled may be awarded to him by the judg- 
ment generally, without any distinction being therein 
made as to whether such sum is recovered by way of a 
debt or damages (e). It is, however, com 4 )etent to the 

(a) Ante, p. 4. (rf) St:U. 15 & 16 Viet c. 76, s. 

(i) Stephen on Pleading, 1 16. 94. 

(c) Ibid. p. 117. (e) Ibid. s. 9S. 
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parties to a contract to agree between themselves, that, Liquidat 
in the event of a breach by either party, a given sum 
shall be recovered from him by the other as stipulated 
or liquidated damages ; and in tliis case tlie wliol® ©f the 
sum thus agreed on may, on a breach of the contract, be 
recovered from the defaulter ( /*)• The sum so agreed 
on is not properly called a penalty ; fin*, ^is we shall see 
hereafter when speaking of bonds, tlie law regards a 
penalty as a security only for the damagt^ actually sus- 
tained ; although the use of the word penaltif will not 
prevent the whole sum from being reco\ ered, if this be 
clearly the intention (^). But where a sum of money is 
stipulated to be recovered as liquidated damages in case 
of the breach of an agreement to do several acts, and 
such sum will, in case (jl* bi’oaches oli the agreement, be 
in some instances too large and in others too small a 
compensation lor the injury oc(‘.asionetl, such sum will 
not be allowed to l>e i^3covere*d in case of any l)reach, 
but damages only, pft)poi*tioned to the .actual injury 
which the br^ch has occasioned (/i). In such a case, if 
the ])arties wish to bind tlicm selves to pay liquidated da- 
mages, tl^<*y must contract in clear and ex])r(‘ss terms, 
that for the breach of ea(di and every stipulation con- 
tained in the agreement a sum certain is to lx* paid ; and 
in that case, although the stipulations may be of various 
degrees of importance, the parties will be held to their 
contract (z). 

(/) Reilly v. Jones, 1 Bing. 

302; S. C. 8 Moore, 214; Sugd. 

Vend. & Pur. 221 , 1 1 th ed. ; Lctgh^ 
ton V. Wales, 2 Mee. & Weis. 545 ; 

Price V. Green, 18 M. & \V\ 34(J, 

354 ; Gahworthy v. Strutt, 1 Bxcli. 

Rep. G.39 ; Jtlcyns v. Kinnier, 4 
Exch. Rep. 776., 

(g) Sainter v. Ferguson, 7 C. B. 

716; Sparrow v. Paris, 7 H. & 

N. 59 E 

(h) Kemble v. Farren, 6 Bing. 

V 2 


141 ; S. C. 3 Moo. & Pay. 425 ; 
Davies v. Penion, 6 Bar. & Cress. 
216, 223; S. C. 9 Dow]. & Uy. 
369; Horner v. Flintoff, 9 Mee. & 
W^cls. 678, 681 ; Reindr.l v. Srf/cll, 
4 Scott, N. S. 97 ; Betts v. Burch, 
4 il. & N. 506. 

(i) Per Parke, B., 9 Mee. & 
Weis. 680. See JItkyns v. Kinnier, 
4 Exclf. Rep. 776 ; Mercer v. 
Irving, 1 E. B. & K. 563. 
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OP CH06E8 IN ACTION. 

So much then for the legal remedies for a breach of 
contract. Let us now inquire more particularly of what 
a contract itself consists. A contract then, as defined 
by Blackkone (A), is an agreement upon sufficient con- 
sideration to do or not to do a particular thing.” This 
agreement may be either express or implied ; for the law 
always implies'arpromise to do that which a person is 
legally liable to perform, and the action of assumpsit on 
promises is constantly maintained for damages for the 
breach of siuih nn implied contract (/). Thus a person 
who takes the goods of a tradesman is liable in assumpsit 
for their market value : for, as he took the goods, the 
law will impl^ for him a promise to pay for them. So a 
person who employs another to work for him impliedly 
contracts to give Ibim reasonable remuneration ; and a 
man who borrows money impliedly promises to repay it. 
And in all these cases the plaintiff, until recently, plainly 
stated that tlie defendant* promised the plaintiff to pay 
him the money on request, and that the defendant had 
disregarded liis promise, nTid liad not l)aid the said 
monies or any part thereof. But the Common Law 
Procedure Act, 1852, now requires that all statements 
of this kind shall be omitted (w). 

Express contracts arc either by parol, or word of 
mouth, which i^re called simple contracts ^ or by deed 
under seal, which are called special contracts in) ; al- 
though simple contracts may, and often must at the 
present day, be evidenced by writing. Let us consider 
first mere parol or simple contracts. A parol contract 
then is an agreement by word of mouth, upon sufficient 
consideration, to do or not to do a particular thing. 
According to the law of England a consideration is an 
essential ingredient in every contract : a promise without 

(k) 2 Bla. Com. 442. 49. 

(/) Stephen on Pleading, 18. (n) Ham v. Hughet, 7 T. R. 

(ai) Seat. 16 & IG Viet. c. 76, a. 351, n. 
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a consideration is regarded as nudum pactum^ and no 
recompense can be%*ecovered for its breach (o), neither 
wnll its performance be enforced in a court of equity (p). 

Thus if a man promise to give me 100/.' wifcliout any 
consideration, he is not bound to perform his promise, 
and I am without remedy if he should break his word. 

So even if I should have done him any service, his sub- Consideration 
sequent promise to pay me money, or^otheiwise benefit ®^®**'*^®*** 
me, for a consideration already executed on my part, 
will not be binding, unless I should have done him the 
sendee at his rerpiest, in which ^ase the promise will 
relate back to the request {q)y or unless a request can bo 
implied from a sul^sequent allowance of the service, or 
from other circumstances (r) ; and if the scsvice rendered 
be of such a nature that the law will imply a promise in 
respect of it, any subsequent express promise different 
from that which the law will imjdy will be void, as 
nudum pactum (s). Ayd if the service, or any part of it, Illegal consi- 
lias l)cen illegal from J)eing contrary to the common law erned.^" 
or to any sta^ite, such illegal consideration will not sup- 
port a promise. Thus a promise made in consideration 
that the other party had published a libel at the request 
of the person making the promise, and had also at the 
like request incurred certain costs, was held void on 
account of the illegality of part of the consideration, 
namely, publishing the libel, which vitiated the whole (0* 
and in like maimer the circumstance of a woman’s 
having cohabited with a man is not a valid consideration 


(o) Doctor & Student, dial. 2, c. 
21 ; 2 Bla. Com. 445. 

(p) 1 Fonb. Eq. 395 et $eq , ; 
Diftple V. Cvrles^ 11 Hare, 183. 

iq) Hunt V. Bate, Dyer, 272 a; 
Lampleigh v. Brathwait^ Hob. 105 ; 
1 Smith’s Leading Cases, 67 ; 
Powle V. Gunn, 4 N. C. 445, 448; 
Eastwood V. Kenyon, 11 Ad. & £11. 
438, 451; S. C. 8 Per. & Dav. 


282 ; 1 Wms. Saund. 264, n. (1). 

(r) The maxim is omnts ratU 
habitio retrotrahitur et mandaio 
eequiparatur : 1 WmaSaund. 264 b, 
n. («). 

(«) Hopkins V. Logan, 5 Mec. & 
Weis. 541, 247. 

(/) Skackell v. Rosier, 2 Bing. 
N.C. 634,644. 
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Considerations 
good or valu- 
able. 

Good. 


Valuable. ' 


A good consi* 
deration insuf- 
ficient to sup- 
port a promise. 


to support a promise made hj him to pay her a sum of 
money (u). 

Copgidcrations are divided in law into two classes, 
good (sometimes called meritonous) and valuable. A 
good consideration is that of bloody or the natural love 
and affection wfeich a person has to his children or any of 
his relatives (y). A valuable consideration may be either 
pecuniary, namely, the imyment of money ; or the gift 
or conveyance of anything valuable ; or it may be the 
consideration of the niarriage of the party himself or of 
any relative {w ) ; or the compromise of a bona fide 
claim (:r) ; or any act of one party from which the other, 
or any stranger at his request, express or Implied, 
derives any advantage ; or any labour, detriment, incon- 
venience or risk sustained by Ihe one party, if such 
labour bo perfonned or such detriment, inconvenience 
or risk bo suffered by the one party at the request,, ex- 
press or implied, of the other, althougli such other may 
himself derive no actual benefit (y). A goed considera- 
tion is not of itself sufficient to support a promise, any 
more than the moral obligation which arises from a man’s 
passing his word ; neither will the two together make a 
binding contract ; thus a promise by a father to make a 
gift to his child will not be enforced against him (z). 
The consideration of natural love and affection is indeed 
good for so little in law, that it is not easy to see why it 
should be called a good consideration ; for in law it is 


(m) Binningion v. 4 B. Sc 

Aid. 650. 652. See however Gi5- 
$on V. Dickie. 3 Mau. & Sel. 463. 
(u) 2 Black. Com. 297, 4^. 

(w) Campion v. Cotton, 17 Ves. 
268; Praser v. Thompson, 1 GifF. 

49, 65. 

(jc) Luey*s case, 4 De 6ex, M, 
& O. 856; CooA: v. ITright, I Best 
Sc Smith, 559. 


(y) Sclwyn’s Nisi Prius, tit. As- 
sumpsit. 46 ; 1 Wms. Saund. 21 1 d, 
n. (2) ; 2 Wms. Saund. 137 h, n.(e). 

(*) Jeffery v. Jeffes^, 1 Craig 
& Ph. 138 ; Dillon v. Coppin, 4 
My. & Cr. 647 ; Holloway v. Head^ 
ington, 8 Sim. 824 ; Meek v. Ket- 
ileweU, 1 Hare, 464 ; 1 Phil. 342. 
See however Ellis v. Nhnmo, Lloyd 
& Goold, 333. 
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considered as not good against creditors within the 
statute 13 Elizabeth (a), in which the very phrase good 
consideration is used ; it is not good to support a con- 
tract ; and a gift for such consideration is regarded as 
simply voluntary (J ). The only reason why such a con- 
sideration sliould be called good appears to be, that 
in early times, previously to the passing ^of the Statute 
of U8es(c), the Court of Chancery ^enforced a cove- 
nant to stand seised of lands to the use of any person 
of the blood of the covenantor, on account of the 
goodness of the consideration ; whence it has happened 
that, since that statute, the legal estate (being by that 
statute annexed to the use {d)) will pass to a relative 
under a covenant to stand seised to his use (e). But the 
rules that anciently governed the Court of Chancery do 
not now regulate its proceedings (/ J ; although modem 
equity will still interfere in favour of a wife or child in 
sorqp cases in which it; will not interpose on behalf of 
strangers {g). 

A valuable consideration is, therefore, in all cases 
necessaiy to form a valid contract. It has indeed been 
thought that an express promise, founded on a moral 
obligation, is sufficient for this purpose (A). This how- 
ever api^ears to be a mistake. An express promise can 
give no original right of action, if the obligation on which 


(a) Twyne*s case, 3 Rep. 80 b; 
ante, p. 45. 

(5) 2 Black. Com. 297. 

(c) 27 Hen. VIII. c. 10. 

(rf) Principles of the Law of 
Real Property, 126 et teq., 2nd 
ed. ; 131, 3rd & 4th eda. «, 136, 5th 
ed.: 143, 6th ed. 

(e) l59, 2nd ed.; 164, 

3rd ed.; 166. 4th ed.; 173. 5th 
ed.; 181.6th ed. 
if) Ibid. p. 131, 2nd ed; 135, 


3rd & 4th eds. ; 141, 5th cd. ; 148. 
6th ed. 

(g) Ibid, p. 239. 2nd ed.; 246, 
3rd ed. ; 248, 4th ed. ; 258, 5th 
ed. ; 270, 6th ed. 

{h) Lee y. Muggeridge, 5 Taunt 
36. This case may now be consi- 
dered as yirtu^ly overruled by 
subsequent authorities mentioned 
in theenext note. See however 
Dawson v. Kearton, 3 Sma. & GifT. 
190, qu, ? 


Valuable con- 
sideration ne- 
cessary to a 
contract 

Express pro- 
mise founded 
on moral obli- 
Ration insuf- 
heient. 
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Debt barred 
by bankruptcy. 
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it is founded could never have been itself . enforced (i). 
But in some cases a valuable considef ation, which might 
have formed a contract by means of an implied promise, 
had i^ operation not l)een suspended by some positive 
rule of law, may be revived and ma^e available by a 
subsequent express promise. Thus a debt barred by the 
debtor’s having become bankrupt and obtained his cer- 
tificate, might formerly have been enforced against him, 
if, after his bankruptcy, he had expressly promised to 
pay it (J) ; but such a promise was required, by the 
modem bankrupt acts'iCA), to be made in writing signed 
by the bankrupt, or by some person thereto lawfully 
authorized by him in writing ; and the Bankrupt Law 
Consolidation* Act, 1849, rendered all such promises 
void (/) ; whilst the last bankrupt act on this as on 
most points appears far from clear (m). So a simple' 
contract debt, which would otherwise have b(‘en barred 
by the Statute of Limitations Qi), from having been 
incuiTed upwards of six years, may be revived by a sub- 
sequent promise to ])ay, or even by an unconditional 
acknowledgment of the debt (o ) ; but by modem sta- 
tutes such promise or acknowledgment must be made 
or contained by or in some MTitiug, to be signed by 


(i) Note to JFvnnatt v. Aduey^ 
8 Dos. vk Pull. 20*2 ; LiUtefield v. 
Shift 2 Darn. & Adol. 811; Meyer 
V. Haworth, 8 Adol. & Ellis, 467 ; 
S. C. 3 Nev. 8r Per. 462; Monk- 
man v. ShepherdsWy 11 Ailol. & 
Ell. 411, 415; S. C. 3 Per. & 
Dav. 182; Jennings v. Brown^ per 
Parke, B., 9 Mce. & Weis. 501 ; 
Eastwood V. Kenyont 11 Adol. & 
£11. 447 ; S. C. 3 Per. & D. 276 ; 
2 Wins. Saurul. 137 f, n. {e ) ; Beats- 
mont V. Reeve, 8 Q. B. 483. 

(j) Truman v. Fenton, €ow|>cr, 
544 i Kirkpatrick v. Tatter sail, 13 
Mee. & Weis. 766. 


{k) 6 Geo. IV. c. 16, s. 131 ; 5 
& 6 Viet. c. 122, s. 43. 

(0 Stat. 12 & 13 Viet. 106, 
8. 204 ; Kidson v. Turner, 3 H. & 
N. 681. 

(w) Compare sec. 164 of Stat. 
24 & 25 Viet. c. 134 with see. 204 
of Stat. 12 & 13 Viet. c. 106. 

(n) Stat. 21 Jac. I. c. 16, a. 3. 

(o) Bac. Abr. tit. Limitations of 
Actions (E); Prance v. Sympson, 
1 Kay, 678; Sidtvell v. Mason, 2 
H. & N. 306, 310 ; Holmes v. Mar.k^ 
relit 8 C. B., N. S. 789 ; Cor^forlh 
V. Smithard, 5 H. 3c N. 13 ; Francis 
V. Hawkesley, 1 E. £. 1052. 



OF CONTRACTS. 

the party chai^eable thereby, or by his agent (p). And 
in like manner a dbbt incurred or contract made by a 
person during infancy, and voidable on that account, 
may be confirmed by an express promise or aatification 
made when^of full age(7) ; although sucli a promise or 
I’atification must now, by the statutes just mentioned (r), 
be made by some writing signed b^" J;he party to be 
charged therewith, or his agent. 

By the ancient common law, every legal instrument 
in writing was a deed sealed ant? delivered (s) ; and in 
accordance witli this circumstance, contracts are, as wc 
liave seen (t), now divided in law into two kinds only, 
namely, parol (that is verbal) or simple contracts, and 
special contracts made by deed. But as the art of writing 
became genera}, many* parol contracts were, for greater 
certainty, put into writing, though not made by deed. 
An^d }jy some statutes^ of modern times, writing is rc- 
qnii’od to most simjje contracts respecting matters of 
iin])ortanc(w These statutes we shall now proceed to 
notice, premising that in all cases where writing is by 
any statute made necessaiy to a contract, the contract is 
still a jfarol one, though evidenced by the writing (m) ; 
but when a contract is made by deed, the deed itself is 
the contract (a:). The first and most important statute 
then, by which writing is required to many agreements, 
is the Statute of Frauds (y), which enacts in its fourth 
section that no action shall be brought whereby to charge 


ip) Stat. 9 Geo. IV. c. 14, s. 1, 
called Lord Tenterden’s Act ; 19 
& 20 Viet. c. 97, a. 13. 

(if) Bac. Abr. tit. Infancy and 
A }?e (1)8; Williwns v. JWoor, 1 1 
Mec. & Weis. 236,263; Ilarrit v. 
IVidl, 1 Ex. Rip. 122. 

(r) Stat. 9 Geo. IV. c. 14, s. 5; 
19 & 20 Vietc. 97, a. 18. 

(s) See Principles of the Law of 


Real Property, 118, 2nd ed. ; 123, 
8rd & 4th eda. ; J 28, 5tli ed. ; 134, 
6th ed. 

(/) jifite, p. 68. 

(«) Sugd. Vend. & Pur. 115, 
13th cd. 

(jr) Dyer, 305 a; Byron v. Byron, 
Cro. Bliz. 472; 1 Wma. Saund. 
274 8, 0.(3). 

(y) 29 Car. II. c. 3. 
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^ OF CHOSES IN ACTION. 

any executor or administrator upon any special promise 
to answer damages out of his own estate, or whereby to 
charge the defendant upon any si^ecial promise to answer 
for thq ^ebt, default or miscarriage of another person ; 
or to charge any person upon any agreement made upon 
consideration of marriage; or upon any contract or sale 
of lands^ tenements or hereditaments, or any interest in 
or concerning them ; or upon any agreement that is not 
to be perfonned within the space of one year from the 
making thereof ; unless the agreement upon which such 
action shall be brought*, or some memorandum or note 
thereof, shall be in writing, and signed by the party to 
be charged therewith, or some other person thereunto 
by him lawfully autliorized. This enactment, it will be 
observed, does not give to writing any validity which it 
did not possess before. A written promise made since 
this statute, without any consideration, is quite as much 
nudum pactum as it would have been before (^z). flic 
statute merely adds a further retjuisite to the validity of 
ceitain contracts, namely, that they shall, besides being 
good in other respects, lie put into writing, othenvise no 
action shall be maintained upon them (a), 

A great number of cases have been decided upon the 
above section of this celebrated statute. One of the 
most important is that of Wain v. Warlters {h\ in which 
it was held that the statute, in requiring the agreement 
to be in writing, required that the considerationy which is 
part of tlie agreement, should lie in writing, as well as 
the promise itself. And therefore a promise in wTiting 


(c) See WilUartis on Executors, 
pt. 4, bk. 2. ch. 2, sect. 2 ; 1 Wins. 
Saund. 211. n. (2). 

(a) Agreements, where the mat- 
ter thereof is of the valuc**of 5/., 
or upwards, are, with some excep- 
tions, liable to a stamp duty of 


6d.. with a further progressive 
duty of the same amount for every 
tniire quantity of, 1080 words be- 
yond the first 1080*; stat. 23 Viet, 
c. U. 

(6) 3 East. 10 ; 2 Smith’s Lead- 
ing Cases, 147. 
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to pay the debt of a third person, which did not state 
any consideration,Vas held to give no cause of action ; 
and parol evidence of a consideration was not allowed 
to be given. This case was followed by other 

decisions to the same effect (c). But a recent statute 
now pro\'ide8 that no special promise to answer for the 
debt, default or miscarriage of another person, being in 
writing and duly signed, shall be invalid to support an 
action, by reason only that the consideration for such 
promise does not appear in wTiting, or by necessary in- 
ference from a written document (?/). The phrase in the 
statute, to answer for the debt, default or miscarriage of 
another person, means to answer for a debt, default or 
miscaniage for which that otlver remains liable {e). Thus 
where one party to an agreement verbally promised the 
other, that, in* consideration of his discharging from 
custody a third person whom he had taken in execution 
for^debt, he, the first party, would pay the debt, it was 
held that action might well be brought on this promise, 
although iWvas not put in writing ( f ). F or this was not 
a promii^e to answer for the debt of another [XTson, to 
wdiich that other remained liable, but to pay a debt from 
which tlie other was discharged. It was an original 
promise to pay, and not a collateral promise to guarantee, 
which is the meaning in the statute of the words an- 
swer for.” The words, any agreement that is not to be 
performed within the space of one year from the making 
thereof,” have been held to mean an agreement which 


(c) Saunders v. Wakefield, 4 Barn. 
& Aid. 695 ; Morley v. Boothby, 3 
Bing. 107 ; Clancy v. Piggoit, 2 
Add. & £11. 473 ; 1 Smith’s Lead- 
ing Cases, 136; 1 Wms. Saund. 
211, n. (d) ; Pitiee v. Richardson, 
15 Mee. & Weis. 539. 

(rf) Stat. 19 Sc 20 Viet c. 97, 
s. 3. See Holmes v. Mitchell, 7 
C. B., N. S. 361. 


(e) 1 Wins. Saund. 211 b, n. 
(2) ; 1 Smith’s Leading Cases, 
134 ; Green v. Cresswell, 10 Ad. 8c 
Ell. 463 ; S. C. 2 Per. & Dav. 430 ; 
Cripps V, HartnoH, Ex. Ch. 1 1 W, 
R. 963. 

(/) Goodman v. Chase, 1 Barn. 
& Aid. 297* See also Lane v. 
Burgharl, 1 Q. B. 933. 
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appears from Its terms incapable of performance within 
the year. Thus where one man pre^nised another, for 
one guinea, to give him a certain numlicr on the clay of 
his m^n-it^c, it was held that a writing was unnecessary, 
for the marriage might have happened within the year (^). 
So a contract by A. that his executor shall pay 10,000/. 
need not be in >Yi’lting( A) ; for the death of A. and pay- 
ment of the money may all take place within a twelve- 
month. It has also been held tijat, in order to bring an 
agreement t^ithin this clause of the statute, so as to ren- 
der writing necessary , ^both parts of the agreement must 
be such as arc not to be pcrfoimed witliin a year from tlie 
making thereof. Thus, where a landlord agreed to lay 
out 50/. in improvements, in consideration of the tenant 
undertaking to pay him 5/, a year during the remainder of 
his term (of which several years were unexpired), it was 
held that writing was unnecessary (/) ; for although the 
tenant’s ])art of the agreement wivs not to be performed 
within a year, the landlord’s part Qu’glit reasonably have 
been so. These decisions have consideraUy narrowed 
the operation of the statute, and have led remaining much 
of the mischief arising from reliance on memory only, 
which it was the intention of the statute to obviate, l)y rc- 
(juiring written evidence (A). Tlie last clause of the en- 
actment has however received a very liberal construction. 
The Avords arc ‘‘ signed l)y the ]>arty to be charged there- 
with, or some other person thereunto by him laAvfully 
authorized.” And it has been held that any insertion by 
the party of his name in any part of the agreement is a 
sufficient signing Avithinthe statute (/), provided the name 
be inserted in such a manner as to have the effect of au- 


(fi) Peter V. Compton^ Skin. 3n3 ; 
1 Smith’s Leading Cases, 142; 
Souch V. StrawbriUgCt 2 C. B. 808. 
(A) mils V. Horton, 4 Bkig. 40. 
(») Donellan v. Reid, 3 Barn. 8t 
AdoL899 ; Cherry v. Heming, 4 Ex. 


Rep. 631. 

{k) See 1 Smith’s Leading Cases, 
141 ct S€q, 

(/) Ogilvie V, Foljambe, 3 Meriv. 
62. 
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thenticatlng the inftniment (m); and it Is not necessary, 
that both parties should sign the agreement. The whole 
of the agreement must be contained in the writing, cither 
expressly or by reference to some other dociimT;ht, hut 
the writing^is required by the statute to be signed only 
by the party to be charged (w). And as a “ nicmorandurn Memoramium 
or note” of the agreement is allowed,ti writing suflieient 
to satisfy the statute may often be made out from letters 
written by the painty (o), or from a written offer, accepted, 
without any variation (p), beforctthe party offering has 
exercised Ills riglit of retracting (g ) ; and when cone- Acceptance of 
spondence is carried on by means of the post, an offer is 
held to be acce])ted from the moment that a letter ac- 
cepting the offer is put into the post, although it may 
never reach its destinadon (r). 


The seventeenth section qf the Statute of Frauds, Sale of goods 
which relates to contracts for the sale of goods, wares 
and merclijindize for the price of 10/. or upwards, has 
been already noticed (a’)> together with the clause in the 
statute of Geo. IV., next noticed, called Lord Tenter- 
den’s A«t, ])y which this enactment has been extended 
and explained 


The next statute which requires our notice is intituled Tentcr- 
‘‘ A n Act for rendering a >vritten Memorandum necessary 
to the Validity of certain Promises and Engagements,” 


(w) Stokes V. MooTt 1 Cox, 219; 
Selby V. Selby t 3 Meriv. 4, 6. 

( m ) Laylhoarp v. Bryant, 2 Bing. 
N. C. 735, 742. Sec Sugd. Vend. 
& Pur. c. 4, 8s. 3, 4, p. 102 et seq., 
13th edit. 

(o) Owen y.mVhotnaa, 3 My. & 

Keen, 353. 

(/>) Holland v. Eyre, 2 Sira. & 
Stu. 194; Gibbons v. Korth- Eastern 
Metropolitan Asylum District, 11 


Bear. 1. 

(q') Rjoutlcdge V. Grant, 4 Bing. 
653; S. C. 1 Moo. & P. 717 ; Gillces 
V. Leonino, 4 C. B., N. S. 485. 

(r) Dunlop V. Higgins, 1 11. of 
L. Cas. 381 ; Duncan v. Tophant, 
8 C. B. 225. 

(s) ^nle, p. 37. 

(0 Stat. 9 Geo. IV. c. 14, 8.7; 
ante, p. 38. 
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and is commonly called Lord Tenterden’s Act (w). By 
this statute no acknowledgment or promise by words 
only can take any case of simple contract out of the ope- 
ration 'of file Statute of Limitations (or), or de})rive any 
party of the benefit thereof, unles,s such acknowledgment 
or promise shall lie ma/^le or contained hy or in some 
writing to be signo l by the party chargeable thereby (y). 
The effect of such a promise has already been refeiTed 
to (z). The statute makes no mention of any signature 
by an agent ; lint by a Recent statute the signature of an 
agent has been rendered sufficient (a). And no joint con- 
tractor is to lose the benefit of the Statute of Limitations 
by reason only of iiny written acknowledgment or pro- 
mise made and signed by any other joint contractor ; Init 
nothing therein con^aiiuul is to alter, or take away, or 
lessen the eHei^f of any ])aymcut of an y ])rinci))al or inte- 
rest mad(i by any person whatsoever (/>). However, no 
indorsement or nieinorandiim of any payment writter. or 
made upon any jiroinissorv note, l)ib of’ exchange or otlier 
writing, hy or on Ixduilf of the jiarty to whoffi such pay- 
ment shall bo made, shall be deianed sufficient proof of 
such payment, so ash) take the case out of the operation 
of the Statute of Limitat ioiis(c). And by a recent statute 
jiayment of any jirineipal or interest by a co-contractor or 
(io-del)tor will not deprive a debtor of the benefit of the 
Statute of Liinitations(f/). Lord Tenterdtui’s Act further 
enacts, as lias been already mentioned (e), that no aetioii 


(») Stnt. 9 dec). IV. c. 14. 

(jr) Stnt. 21 Jao. l.c. IG, s. il. 
(y) See Lechmere v, Fletcher ^ I 
Cro. & Mee. (>2.1 ; Bird v. Gam- 
won, »*} Bing. N. C. 883 ; Cheslyn v. 
Dalby, 4 You. Cull. 233. 

(«) Ante^ p. 72. 

(a) Stnt. 19 & 20 Viet. c. 97, 

8. 13. 

(t>) Stat. 9 Geo, lY. c. 14, s. 1 j 
jyhinman v, Kynmnn, 1 Ex, Hop, 
118; Cleave v. JoneSf 6 Ex. Hep. 


573 ; Bantfield v. Tapper ^ 7 Ex. 
Rop. 27 ; Fordham v. IVaUiSj 10 
Hare, 217 ; Sash v. Hodgsofi, 1 
Kay, (>50 ; F.dieards v. Janes, 1 
Kny *Sl tlolin. 534. 

(c) Sect. 3. 

{d) Stat. 19 & 20 Viet. c. 97, 
s. 14, not retrospective; Jaekson 
V. Woolley, 8 K. & B. 784. 

(c) Stat. 9 Gfo. IV. c. 14, s. 5, 

ante, p. 78. 
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shall be maintained whereby to charge any person upon 
any promise made after full, age to pay any debt contracted 
during infancy, or upon any ratification after full age of 
any promise or simple contract made during infairey, un- 
less such piiomise or ratification shall l)e made by some 
writing signed by the party to. be charged therewith. 

And now the signature of an agei^ Is sufficient (/). 

And it is fiirthcr enacted (^), that no action shall be Representa- 
brought whereby to charge any person upon or by reason Jac"er» 
of any representation or assurance made or given con- 
cerning or relating to the character, conduct, credit, 
ability, ti’ade or dealings of any other person, to the in- 
tent or purpose that such other person may obtain credit^ 
money or goods upon, unless such representation or assu- 
rance be made in wrjting signed •by the party to be 
charged therewith. There appears to be some error in 
the word in this enactment, which, as it stands, 

is s*iperfluoiis(/i). Ahd it lia's l)ccn doubted whether a 
representation mfide*to a purchaser by the tnistee of 
some i)rop^ty, that the property was encumb(;red to a 
hiss extent tlian was actually the case, was a represen- 
tation conceiving the ability of the vendor within the 
meaning of tlic statute (f ). The better oj)inion seems to 

be, that such a rejiresentation is within the statute, and 
ought consequently to be obtained in writing. 

In addition to those contracts which by statute arc Bills and notes^ 
required to l)C in writing, there exists a peculiar class of 
contracts, which in their nature are expressed in writing, 
and for which a considertition is presumed to have been 
given till the contrary is proved (^). These are bills of 

exchange and promissory notes (/). A bill of exchange A bill of ex- 
change. 

(/) Stat. 19 & 20 Viet. c. 97, & Wells. 101 ; Swann v. Phillips, 8 

s. 13. ,• Ad. & Ell. 457. 

{g) Stat. 9 Geo. IV. c. 14, s. 6. (/r) Sec Mills v. Barber, 1 Mee. 

(/i) See 1 Mce. & Wels. 104, & Weis. 425. 

123. (Q See Byles on Bills, and 

(t) See Lifde v. Barnard, 1 Mee. Bayley on Bills. 
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is a written order from one person to another to pay to a 
third person, or to his order, or to the bearer, a certain 
sum of money. The person making the order is called 
the drawer, the person on whom it is made the drawee, 
and the [)crson U) wliom the money is payable the payee. 
The bill is sometimes made payable to tlie di-awer him- 
self, or to liis oi^](!«r, or to him or bearer. If the person 
on whom the bill is drawn undertakes to pay it, he writes 
on it the word accepted,” with his signature, and is 
then called tlie a(x*(^[)i 9 r. A prcjinissory note, or note of 
hand, as it is sometimes called, is a written promise from 
one person to pay to another, or to his order, or to 
bearer, a certain sum of money. The person making 
the promise is called the maker of the note. No nego- 
tiable or ti*ansfera])lG bill or note^can be lawfully drawn 
or made tor any sum under 2(Xv. (/w) ; but any per- 
son may now draw upon his banker, who shall bona 
fide hold money for his use, anyVlratl or order for. the 
])ayment to the bearer, or to ordc^r on demand, of any 
sum of money less than 20, v. (w). Bills and'uotes under 
5L cannot be made j)ayable to bearer on demand, and 
were formerly subject to other stringent restrictions (o), 
which arc now repealed for three years from the 28th of 
July, 1863, and until the end of the then next session 
of Parliament {p). Bills and notes payable to bearer on 
demand are also prohibited from being issued by baid^ers, 
except by the banks and under the restrictions mentioned 
in the act passed to regulate the issue of bank notes (r/). 
Bills or notes })ayable to A. B. or order are transferable 
by a writttm order indorsed thefron by A. B. The mere 
signature by A. B. of his name on the back, followed by 
his delivery of the bill or note (r), is however sufiicient 

(f») Stat. 48 Geo, 111. c. 88, s. 2. (p) Stat. 26 k VMct. c. 105. 

(ft) Stat. 23 & 24 Viet. c. Ill, (q) Stat. 7 & 8 Viet. c. 32, ss« 

8.19. ' 10,11. 

(o) Stat. 17 Geo. III. c. 30 ; 7 (r) Bromage v. Lloyd^ 1 Ex. 

Geo. IV. c. 6, 8. 4. Rep. 82. 
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for this purpose. This is called an indorsement In 
blank ; and after sifch an indorsement, the bill or note, 
together with the right to sue upon it, may be trans- 
ferred by mere delivery (5). Any holder of the»bl]ljnay, 
consequently, after such an indorsement, enforce pay- 
ment to himself. The indorsement may, however, be 
special, as l^ay C. 1 ). or order, A. B.”, And in this 
case tlie bill or note, in order to become transferable, 
must be indorsed by C. D. But if^a bill be once in- 
dorsed in blank, it will always be payable to the bearer 
by any of the parties thereto, although it may subse- 
(juently be s})ecially indorsed ; but the special indorser 
will not be liable to the bearer without the* indorsi^ment 
of the ])erson to whom he has specially indorsed it( 0 « 
A bill or note jiayable to bearer is transferable by mere 
delivery without -any indorsement. 

The effect of nce(‘])tii|g a blllj or making a promissory 
note, is to naider the i^ceptor or maker jwimarily liable 
to j)ay the 4tt'nie to the person entitled to rccpiire pay- 
ment. The efleet of drawing a bill is to make the 
drawer liabl(‘ to payment, if the acceptor make default. 
Ihit in Ollier to charge the drawer of a foreign bill, it 
must, by the custom of merchants, be protested by a 
notary pul)]ie(?^). This [irotest is a declaration by him 
in due form that payment has been demanded and rc- 
fns(^d. A protcfst, however, is unnecessary for an inland 
bill oi’ jirornissory note (j:). The effect of indorsing a 
bill or note is to make the indorser also liable to pay- 
ment, if the acceptor of the bill or maker of the note 
should make default. The indorsement operates as 
against the indorser as a new drawing of tlie bill by 

(s) Peacock V. Rhodes t 2 Doug. (u) Gale v. Walsh^ 5 T. Rep. 
333. 239, 

(/) Smith V. Clarke f 1 Peake, (jr) Wivdle v. Andrews, 2 Barn. 
295 ; Walker v. Macdonaldf 2 lix. & Aid. gJc. 

Hep. 527. 

w.p.p. g 
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him (a). An indorsement, however, may he made with- 
out recourse to tlu^ indorser, or ‘‘ sahs rccours,” as it is 
generally exjircssod, in which case the indorser avoids 
all pQi^gORal liability (z). The drawer of a bill, or the 
indorscir of a bill or note, will, however, be discharged 
from all liability, unless the person requiring papnent 
should, within, a reasonable time, give liim notice that 
the bill or note lias not been jiaid, or, as it is termed, 
has been dishonoured, and give liim to understand, 
cither exfiressly or liy implication, tliat he looks to him 
for payment (tf). In consequence of a consideration 
being presumed to have been given for every bill or note 
till the contrary is shown, it follows, that if a bill or note 
should have -Ijcen drawn, accepted or indorsed without 
any consideration, or for a consideration which is illegal, 
a bona fide holder for valuable consideration, or any 
indorsee from him, may, neviatheless, enforce' jiayment ; 
for when ho took the security Iiq was entith'd to reK' on 
the legal presumption of a ])r()p(y; consideration having 
been given (/;). It is stated by Sir Wil^'am illack- 
stone (o), ‘‘ that every note, from the subscrijition of the 
draw(U’, caiTies 'with it an internal evidence of a good 
consideration.” This, however, appears to be \i mistake. 
The law does not give this eftect to bills of exchange and 
promissory notes in respect of the undertaking being 
evidenced by writing, but in order to strengthen and 
facilitate that commercial intercourse which is carried on 
tlmmgh the medium of such securities («/). On this 
ground the law allows these instruments to form an 
exception to the general rule, that a consideration must 


(y) Penny v. Innes^ 1 Cro. Mee. 
& llusc. i l-l. 

( 4 ) Byles on Bills, 117,6th ed. 
(a) Hartley v. Gwe, 4 Barn. & 
Cress. 339 ; Byles on Bills, 213 e/ 
seg*t 6th cd. * 

{b) Collins V. Martin, 1 Bos. & 


Puil, 651 ; Morris v. Lee, Bayley 
on Bills, .500; Robinson v. Reynolds, 
2 Q. B. 196; May v. Cluipman, 16 
M. & W\ 355. 

(c) 2 Black. Comm. 446. 

Id) 1 Fonbl. £q. 343, 344. 
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l)e shown for CA’cry agreement, althoiigli evidenced by 
writing. The remedies on. bills of exchange and pro- 
missory notes have been facilitated by a recent act (e). 

We now’ CQnie to the second class of contracts, namely, 
special contracts, or contracts by deed. These contracts 
differ from mere sim])le contracts in t^e •following iin- 
])()i’tant })articnlar, that they of themselves import- a con- 
sideration (/), whilst in simple contrao*ts a consideration 
must be proved. For the law presumes that no man 
will put bis seal to a deed Avithovit some good motlve(^). 
And when an agreement is once embodied in a deed, 
such deed becomes itself the agi’ccnumt, and not evi- 
<lt^nce merely, as is the case wdien a parol a*gi’eement is 
reduced to writing. On^this ])rincij)k it a])pear,s to be 
that, after a deed has been executed, any alteration, 
rasure or addition made in a material point, even by a 
stranger, wdll render tln^deed \1)id: and any alteration 
made by tlie party to Afhorn it is delivered, although in 
words not ifffrtterial, will also render it void (4). It is 
true tliat by recent decisions («) this doctrine lias been 
(‘\t ended to a mere writ ten agreement. But althongb it 
is no doubt higlily important that all legal instrnrrumts 
slundd be ])reserved in their integrity, it may perhaps be 
ilonbted wludher the doctrine in question would ever 
bin e existed, bad there b(*en no other reason for it than 
th(‘ duty of a person having the custody of an instru- 
TiKuit, made for his benefit, to jireservc it in its original 
state. 


(^) Stat. 18 & 19 Viet. c. 67. 
The stam))s on bills and notes are 
now regulated by stats. 17 & J8 
Viet. c. 83, 23 Viet. c. 15, and 
23 & 24 Viet, c. 1 VK 
(/) 1 Fonbl. Eq. 3V2. 

(^0 See Principles of tlie Law 


of Real Property, 118, 2iid ed. ; 
123, 3rd & 4tli eels. ; 128, 5th ed. 
134, 6th cd. 

(A) PigoVs cate^ 11 Rep. 27 a. 
(») Davidion v. Co, pert 13 Mec. 
& Weis. ^343, 352; MoUeit v. 
Wackerbartht 5 C. IJ. 181. 


G 2 


Contracts by 
^eed. 


Alteration, 
rasure, &c. 



84 


OF CHOSES IX ACTIOX. 


Objects of a Ilavin^f now spoken of the ])rotnisc, whether express 
contract, lawful * ^ , . / . ^ t i i /• 

or unlawful. or implied, winch is necessary to a contract, and also oi 

the consideration, wind her express or im[)lied, by which 
8uel)»j'rohiise is sustained, let ns consider some imj>oi'tant 
objects for wigeli a conti*act may be niadc^ and which 
' Wicm to retpiire a spe(;ial nnmtion. The oVyect for whicli 
a contract is iiKu|e may he <dther lawful or urdawful ; and 
if it he nnlawful the c.ontraet will he void, and the ille- 
jrality may lx* pleaded as a tlefein^e to an action brought 
upon sn(di a contraet (/<). A distinction was fonnerly 
taken hetwtjen contracts whost* object was merely ])ro- 
hihitetl by the law under some ^iven penalty, and tliosc* 
Mftla prohibita whose object was morally wron^r. I'he former W(‘re 
and mala in Be. maid profiihifa^ the laUt‘r mala In se(l)\ and it 

was considenHl that, as tin* former involved no moral 
turpitude, a man mi^lit embrace either of tlu* alterna- 
tives offered by the law, and (flther abstain from tin? 
offence and remain luiinnless, fr (‘onunit it and .suffer 
PiBtinctiori the penalty, '^lliis distinetion, ‘howciver, has !oni»* hetm 
now exploded. ^ considi'n^d to he (‘(juft-ily unfit that 

II man slirndd 1 m* allowisl to take advantage? of what tlu* 
law says he on^ht lud to do, wind her the tliin<j^ he pro- 
hibited heeause it i.s again.st j^ood morals, or whether 
it h(? jjrohihited heeause? it is aji^ainst the intere.st of tlu* 
Contract with state*. Whetluir, the?re*fore, the ohjecit of a contract he 

void.'"^*'*^ ****'***^^ hecau.se morally wrong, e)r unlawful by tlu* 

policy e)f the e?omnu)n law, or unlawful hecaiuse a j)euMlty 
is attacheal te> it by any particular statute, in every east? 
tlie e?e)ntraet is voiel ; and it i.s inditfe?rent, under such 
eireumstane’A^s, whether the contmet he made by deed, 

{k) V. Blantfrn^ 2 W'iU, (m) Aubert v. 3/<i£e, 2 Bos. & 

S4l, 347 ; S. C, 1 Smith's Lead- Pul. 37L37o; Cannan v, liryre^ 

'm Casos, 154; Paxton v. Popkatn^ S B. & .\ld. 183 ; Benshy v. 

i> East, 4e)8 ; Pole v. Uarrobin^ 0 rio/d, 5 n.*irii. & Aid. 335, .‘Ml ; 
East, 4 Id, 11 .; Of* Bef^nh v. Armi^ Cope v. RowIatU-^ 2 Mee. & Weis. 

iteadt 10 Bing. l07 : S.^C. 3 Moo. 149, 157 ; Fergusion v, Normaut 5 

& Scott, 51d. Bing. N.C. 76, 84. 

(0 Sec 1 Black. Com. 54, 57. 
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or by parol merely. ^Thtis if a l>oncl under seal be given 
by a man to a woman in order to induce lier to cohabit 
witli him, it is void for the immorality of its object (/?). 
Ibit a ])ond given to a woman in respect of tlfe injury 
she has sustained by past cohabitation is valid (o). F or 
in this case the object is not imyioral ; and the consi- 
deration implied t)y the l)ond being a^lml under seal 
su|)plles the want which would otherwise exist of a pro- 
per consideration (^). If a contract have more tlian one 
o})ject, and some of the olyects {jre lawful whilst the 
others arc unlawful, the unlawful objects will not vitiate 
the others (y), ])rovided the good part bo s(*paral)le from, 
and not de})endent upon, that which is bad(r); unless 
of course tlie whole contract should he retidered void 
]^\ any enactment to the^effect that aU instruments con- 
taining any matbu* contrary thereto shall he void, in 
wliicli case everytliing connected with the instniment 
will be vitiated (.v). Aill if tlurgood part of a contract; 
b(' ins(‘]Kirabl(‘ from tlit had, as if a contract be made 
])artly in coTrsideratlon of the payment of money (wdiich 
w(ndd be good), and partly for a consideration w hose 
object is illegal, tlu^ ilhgal part of the considenition 
will vitiate tlie good, and render the wdiole contract 
N oid ( / ). 


(ti) IVttlker V. Pf’rUris, 1 \Vm. 
lil.u k. .^17; S, C. 3 IJurr. 1308; 

(ir<ii/ V, Mftihiaa, 3 Vos. ‘JhO. 

(oj Turner V. Ttiu^ha/i, 2 Wits. 
33 !* ; Hill V. Sfu'ncerf 2 A mb. O H ; 
f/’/v/y V. 3 V’es. 280 ; UuU 

V. Paimrr, 3 Hare, 332; Kyne v. 
M>*ore, 1 Sim. & Stu. 01 ; 2 .Sini. 
iV Stu. 200; Iuf*e v. Mo$eUy, 6 
liarn. & Cres. 133; 2 Sim. 101. 
(/)) Binnington v. WaUit^ \ Darn. 
Aia. 050, 932 ; aute, |). 69. 

( 7 } f/aikeH V. ^ing, 11 Ea.'it, 
103; fTigff V. Shtiltkivortht 13 
East. 87 ; IIowc v. Syvge, 15 East, 
440; in all which tleciMona unlaw- 


ful covenants to pay the property 
tax were held not to vitiate othi?r 
valid covenants in the .same instru- 
ment. See also Kerrisun v. (o/e, 
8 East, 231 ; Afullart v. 3%, 11 
Met*. & NVels. 033 ; Green v. Priret 
13 Mee. & WcIh. 695, afHrmed 10 
Mee. ilc»Wels. 340; Nicholh v. 
Stretton, 10 Q. B. 340. 

(r) See Riddell v. Leader ^ 1 Barn. 
& Cress. 327, decided on the old 
Ship Registry Act. 

(.*)See 1 Smith’s LeadingCaws, 
100, and liie Ktatutes recited in th$ 
preamble to 5 & 6 Will. JV^c. 41. 
(<} Fetherston v. Hutchimnn^Cw- 


Bond to induce 

cohabitation 

void. 


But bond for 
past cohabita- 
tion good. 


If some objects 
be lawful and 
others unlaw'- 
fui. 
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OF CnOSES IN ACTION. 


Immoral pub- 
lication. 


Contracts in 
retitraint of 
trade. 


The instance above given of a bond for future colia- 
bitation is an example of a.contmct void on account of 
its object being malum in or morally wrong. In the 
Hara«riTutiiner, no action can be maintained on any con- 
tra<jt for the ^sale or publication of any. libellous or 
imitioral book or print (u). A striking instance of a 
contract, void-oij. account of its object Ixjing contrary to 
the policy of the common law, occurs in the case of a 
contract in rcstnwnt of trade. It is for the advantages 
of tins community that cveiy ])erson should be allowed 
the fidl exennso of his trader or protession ; and any con- 
tracit whereby a person is attcm)>ted to be restrained 
from following his usual calling, even for a limited time, 
is therefore «absolutcly void (a:). Hut a contraet is not 
rendered void by Jiaving fur its object the restraint of a 
person from trading in a particular plU(a‘(y), or within 
a reasonable distanee from any part ienlar place (c), for 
he may carry on his trade t^lse^here ; nor is a contract 
void which nistruins a person fram serving a ])artienlar 
class of customers (rt) (for there arc phjntyvif others to 
be l()iind), or which binds a person to be the ii>ervant lor 
life ill his trade to another (4), for this is not in restraint 


KHz. 199 ; Itridgv v. Ciifr, Cro..lac. 
103. also por Tiiuliil, C. J., 
in li’aifr v. Joiu’Sf \ Biu^. N.C. 
(i(i2 ; Hopkins V. Prescott, 1 C. B. 

m. 

(m) Fores v. Johnes, 4 Ksp. 97 ; 
Stockilnie v. Onwht/nt 3 Barn. & 
Cres. 173; S. C. 7 Dow. & Ry. 
025 ; Lawrence, v. Smith, ^ac. 471. 

(jr) Yoar Book, P. 2 Hen. V. 
pi, 26; Bard v, Byrne, 5 Mec. & 
WclvS. 548; Hind v. Oray, 1 Man. 
& Gran. 195. 

(y) Iiitthei>ek v. Coker, 6 .\d. 
& El. 438 ; S. C. 1 Nev. A P. 
/OO; Archer v. Marsh, 6 Ad. & 
Ell. 959; S. C. 2 Nev. & P. 562 ; 


Lcif^hton V. Wales, 3 Mcc. & Weis. 
545. 

(t) Davis V. ^fason, 5 T. Rep. 
118; Proctor v. Sergeant, 2 Man. 
A' (ir. 20 ; S. C. 2 Scott. N. R. 
289 ; Whittaker v, Howe, 3 Beav. 
383 ; Pemberton V. Vaughan, 10 Q. 
B. 87 ; Atkyns v. Kinnier, 4 Kx. 
Rep. 776 ; Fives v. Crt^'ts, 10 C. B. 
241 ; Avery v. Langford, 1 Kay, 
663, 667, where the cases arc col- 
lected. 

(rt) Rannie v. frvine, 7 Man. & 
Gr. 969. 

(6) Wallis V. Day, 2 Mec. & 
Weis. 273. 
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of trade wlien it is to be carried on for his life. In a 
recent case(c) a person aj^reed that he would liecoinc 
assistant to a dentist for four years, and that after the 
expiration of that term he would not carry on^tlyipbusi- 
ness of a (^ntist in London, or any of the towns or 
places in England or Scotland where tlic dentist might 
have l)oen ])ractising before the expirut^ow of the service. 
And it was held that the covenant not to practise in 
London was valid; but that the stijnilation jis to the 
other towns and places in England or Scotland was void. 
And according to the rule above mentioned (^/), tiuit 
Avherc some of the objects of a contract are lawftd and 
others unlawful, the uidawful objects will not vitiate the 
others, it was held that the stiindation as tt^prac'tising in 
Loudon was not aftected by the ijlegidity of the re- 
mainder of the ngreement. 


Xhe cases in whichicontraots may be void in conse- 
(iuc!uce of their coiitm veiling some acts of ])afliament 
are too numerous to be liere specified. As an instance rhnrjjrcs on 
may be njentioned contracts by cha-gyrneii holding bene- 
li(H*s with cure of souls, made for the pui'|)ose of cliarging 
such beiielices with any sum of money; wlii(!li contracts 
are rendered void hy a statute of Elizabeth (e). And 
in these cases it has been held that any personal cove- 
nant for the ]>ayment of the money charged is not 
invalidated by being (’ontiiined in the same deed as tlie 
attemi)UHl charge on tlie benefice (/). Contracts for the 
sale or transfer of stock, of which the ]x?rson contracting 

was not possessed at the time, and of which no transfer stock Jobbin); 

Act. 


(c) Malian v. May^ 1 1 Mce. & 
Weis. G53. See also Green v. Price^ 
13 Mee. & Weis. 695, affirmed, 16 
Mee. & WcU.^46; NichollM v. 
strrtton, 10 Q. B. 346. 

(d) .inte, p. 85. 

(r) Stat, 13 Kliz. c. 20. See 


Shaw V. Pritchardy 10 Bam. & 
Cress. 241 ; Long v. Storii>, 3 Da 
Gex & Smalc, 308. 

(/) Monyg V. Leakey 8 T. H<;|>. 
411 ; Sl^ne v. Packmany 11 Mce. 
& Weis* 770. 



88 


or CH 08 E 8 ni ACTIOX. 


Securities for 
money won at 
play. 


Contract! by 
way of gaming 
void. 


Usiirioua con- 
tracu. 


was intended to be made, were formerly void by the Stock 
Jobbing Act (^) ; and money. lent for the purpose of set- 
tling losses which had arisen from such illegal contracts 
couIdMnof lie recovered back(/0. But this act is now 
reiHjaled (i). J^ecuritics for money won at .play or any 
game, or by betting oi\ any game, or for money lent for 
gaming or bettkig at tlie time and place of such i)lay, 
were declared by a statute of Anne to be utterly 
void (A); but by ib* later statuU; (/) such securities are 
not to be utterly void, but arc to be taken to have 
been given for an illegal consideration; they arc conse- 
quently now void only as between the parties, but valid 
in the hands of any iniux^cnt holder, to whom they may 
have been trinisferrcd without notice of the illegality of 
the transaction iuixlueh they o.»*iginatcd(m). And by a 
more recent statute («) it is enacted, tliaf all contracts or 
agreements, whether by ])arol or in writing, by way of 
gaming or wagering, shall Ik^ nill and void ; and Uuit 
no suit Shall Ik? brought or maiiiKiined in any court of 
Jaw or equity for recovering any sum of" money or 
valuable thing alleged to be won upon any wager, or 
whicli sliall have l)een dej)osited in the hands of any 
jierson to abide the event on which any w^ager shall have 
been made. But this ciuK^tmcjut is not to apply to any 
subscription or contribution, or agreement to subscribe 
or contribute, for or tow ards any [date, prize or sum of 
money to Ihj awarded to the winner or winners of any 
lawful game, s[)ort, [mstime or exercise. Contract.s for 
the payment of money, whext'by thei'c should be reserved 
iuoi*c than five [ht cent, interest, w'ci*e in like manner 
declared void by a statute of Anne, called the Usury 

(g) Slat, r Geo. II. c. 8, s. 8. (/) 5 & 6 Will. IV. c. 41 ; Haw^ 

See po*t» the chapter oi\ Stock. her v. //a/Afufe//, 3 Sina.& Gilf. 194. 

(A) Ctmnan v. /Jrycr, 3 Barn. & (m) See oa/f, pSS2. 

AW. ITS. , (») Swt. S & 9 Viet. c. 109, 5 , 

(•) Stat. 23 Viet. c. 28. 18. 

(A) Stat 9 Anne, c. 14. 
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Law(o); but in order to protect innocent holders of 
securities given f(8r usiiripiis consideration, it was sul)- 
sequeiitly declared that such conti'acts should not be 
absolutely void, but should be considered to*h^iiie been 
made for %n illegal consideration (p). ^However, by a 
statute of the reign of King William the Fourth (y), it 
was provided that no bill of exchange^ttpmmissor}^ note 
made payable at or within three months after the date 
thereof, or not having more than three months to rim, 
should be void by reason of anyjntcrest taken thereon 
or secured thereby, or any agreement to pay or receive 
or allow interest in discounting, negotiating or tmnsfer- 
ring the same. And by a subsequent statute (r), all bills 
of exchange and jiromissoiy notes made -^^ayable at or 
within twelve months after the date tjicreof, or not having 
more than twelve months to run, and all contracts for 
the loan or forbearance of money above the sum of 10/. 
stifling, were exemptitlfrom the operation of the Usury 
Law. N othing, how%ver, contained in the last-mentioned 
act was tofjxiend to the loan or forbearance of any money 
uj)on security of any lands, tenements or hereditaments, 
or any estate or interest therein. And now, by an act 
]»asscd in the 10th of August, 1854 (a'), all the laws 
against usury are repealed. But where inU»rest is now 
j)ayal)lc upon any contract, express or implied, for pa} - 
rn(*nt of the legal or cuircnt rate of interest, or where 
interest is payable by any rule of law, the same rate is 
recoverable as before the act (<). 

The alK)ve enactments are ix;rhaps the most important 
statutory provisions by which contracts may be vitiated. 
Contracts whose objects are lawful arc endlessly diver- 
sified, and many of them are regulated by laws which it 

{o) Stat, n^nne, at. 2, cb. 16. (r) 2 & 3 Viet. c. 37. 

(p) Stat. 6&6 Will. IV. c. 41. (#) Suit. 17 6c 18 Vict. C. 90. 

(q) Sut. 8 Sc 4 Will. IV. c. 98, (/) Sect. 3. 

S.7. 


Usury laws 
now repealed. 


Contracts with 
lawful objects*' 
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DvbtH. 


is not within the scope of the present work to. enumerate. 
For the breach of any such contract pecuniary damages 
are, as we have seen ( u), the sovereign remedy prescribed 
by though equity not unfrequently administers 

more ai)propriate specifics. The person to whom money 
lias become due, whether from any injury received, or 
from any conti’act broten, or from a contract to pay 
money itself, starufs in a situation more or less advan- 
tageous as regards hj^ remedies for recovering the money, 
according to the nature of the debt which has thus 
become due to him. Vor by the law of England all 
creditors arc not allowed ecpial rights, but are preferred 
tlu*. one to the otlu?r, partly ac<!ording to accidental 
(drcuinstances^ and partly according to the degree of 
diligence and ])recaution which each may have used, 
'fhe siibje<5t of debt is of sulficienf imiiorkmce to form a 
separate chapter. 

• n 

(h) Ante, j). 60. 
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CHAPTER IIL 

OF DEBTS. 

Debts, by tlie law of England, arc divided into ditlcront 
classes, conferring on the ^'editor different degrees of 
security for rc-paymcnt. The class which confers the 
highest privileges is that of del)ts of record, which class 
will accordbigly first claim our attentioiv 

A debt of record is a debt due by the evidence of a Debt of record, 
court of record (a), 10 very court, by having power given 

to it to fine and iifprison,* is thereby made a court of 
record (6). Such (^^urts are cither 8Uj)rcme, HU[)erior or 
iiiferim'.* Tlic supreme court is tlie l ^uTiament. The Superior courts 
superior courts (d* record are tlic House of Lords, the *’ * 

Court of Chancery, and the Courts of Qiictui’s lJ(*ncJi, 

Cominbn Pleas and hlxchequcr, which arc the more 
]>rineipal courts. The courts of the Cottnlies Palatine 
of Lancaster and Durham are also superior courts of 
record (c). The Court of Ibinkruptey and its district 
Cf)urts, and every' commissioner thereof, also extu’criw^ 
and enjoy all the jwwcrs and privileges of a court of 
record as fully as the courts of law at Westminster (r/). 

The Court of Prohatc is also a court of record (c) ; and 
so is the High Court of Admiralty (/ ). The inf(‘rior Inferior court# 
courts of record may said, generally, to consist of tlie 
numerous courts established througliout the country, 

(a) 2 Blat^Com. 465. s. 6. 

(5) Bac. Abr. tit. Court# (D) 2, (e) Stat. 20 & 21 Viet. c. 77, ». 

(c) /Wd.(D)l. • 

(d) Slat. 12 & 13 Viet. c. 106, (/) Slat. 24 Viet. c. 10, *. 14. 
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Crown debts. 


Judgment 

debt. 


under the recent acts for the more easy recovery of 
small debts and demands in England 

Debts of record do not, however, confer the same 
advantages on all creditors equally, for there ^ one cre- 
ditor whose claims are paramount to all others, namely, 
the crown, provided the debt be a debt of record, or a 
debt by specialty, tliat is, sccurtMl by deed (A). And if 
the debt be by simplj? contmet without such sn^curity, it 
will have prefereucc over the other simpltj contraert ci'c- 
ditors of the debtor, am^, a^soine say, even over other 
creditors by s|)ecialty (?!). The lien of the crown on tlio 
lands of its debtors by record or specialty, and also on 
tlie lands of accountants to the crown, is mentioned in 
the author’s Treatise on the Principles of the Law of 
Keal Property (j). 

Of all d(‘hts which one subject liiay owe to anothey, 
that which confers the most iinporiaut remedy is a jud(/^ 
ment ileht^ or a debt wliich is due by the jwlymsnt of a 
court of record. As such a debt is due by the eyidence 
of a court of record, it is of course a debt of record. 
Such a debt may however now ho incurred, without any 
actual exercise of judgment ou the part of the court. 
For, strange as it may apf)ear, a judgment agair] st a 
delendant In an adverse suit, though the most obvious, 
is yet not the most usual method of incvuTiug a judg- 
ment debt. Sucli a debt may be incurred by the ^ ohm- 
taiy default of the defendant in making no rcfdy to the 
action, which is called nihil dicitj or by his failing to 
instruct his attorney, whose statement of that eircum- 

{g) Stftts. 9 & 10 Viet. c.*95, 8. 3, bk. 2, ch. 2, 8. 1. 

S) 12 & IS Viet. c. 101 ; 13 & 14 (!) Bac. Abr. tit Executors 

Viet. c. 61 j 15 & 10 Viet c. 54 j (1.) 2. \ 

17 & 18 Viet e. 10; 19 & 20 Viet (j ) Page 02, 1st ed. ; 65, 2iid 
c. 108; 21 & 22 Viet c. 74. ' ed.; 70, 3rd & 4th eds.; 76. 5ih 

(A) Williams on Executors, pt. ed. ; 81, 0th ed. 
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stance is called non sum tnformafms^ or by a cognovit Cognovit. 
actionem^ or more shortly cognovit^ by which tlie de- 
fendant confesses the action, and suffers judgment to lie 
at once entered up against him {k). Of lateyeaa;s also it Judge's order, 
has become very usual for the parties to a suit to obtain 
by consent a judge’s onler, authorizing the jilaintiff to 
enter up judgment against the JlefenduBt, or to issue exe- 
cution against him, either at once and unconditionally, 
or more usually at a future time, conditionally on tlie 
non-payment of whate^ er amount may be agreed on. 

A judgment obtained on a judge’s order for immediate 
judgment and execution is however the same thing us a 
judgment !)y nihil dicit^ or confession (/). The most 
fre<|uent method of incurring a judgment debt is not 
liowever attended with the actual e^unmencement of any 
a<l verse action. A warrant of attorney is given by the Warrantor 
intended debtor, which consistsof an authority from him 
tci e(‘rtain attorneys lo apptwr for him in court, and to 
receive a declaration in an action of debt for the amount 
of the lii4r‘iid(‘d judgment debt, at the suit of the intended 
creditor, and tlu;rcupon to confess the action, or suffer 
judgment to go by default, and to permit judgment to be 
fortliwilli eiitere.d uj) against the intended debtor fur the 
a mount, Ix'sides costs of suit. Such a Avarrant of attorney 
is generally cxe<‘uted as a security for a smaller sum of 
numey, usually one-half of the amount of the judgment 
debt ; and it is accordingly acKJompaiiied by o, defeazance^ Defeazance, 
which must be written on tlic same paper or parcliment 
as the warrant of attorney (m). This defeazance, as its 


{k) 3 Black. Com. 397 ; Stephen 
on Pleading, 120 
(0 IStH V. liidgood, 8 C. B. 763 ; 
Andrew* V. Diggit 4 Kx. Kcp. 827. 

(to) Reg. Gen. Hil. 1838, a. 27; 
«ut. 3 Geo. ^y. c. 39, ..4; 12 ft 
13 Vice. c. 106, s. 186. Collateral 
securities must be noticed, MareU 
V. DuboMff 8 Taunt 288. If the 


attorney neglect to insert the de- 
feazance, the security is not void 
between the parties, but only as 
against the assignees of the debtor, 
in case of his bankruptcy, Shaw 
V. Evam, 24 Kast, 376; Morrit v. 
Meihin, 6 Barn. & Cress. 446; 
Benmit V. Daniel, 10 Barn. 9c 
Cress. 300. 
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Now enact- 

moiit. 


Warrant of 
attorney to 
aecure an an- 
nuity. 


name iraport.8, defeats the full oixiration of the warrant 
of attorney, by declaring that it is given only as a secu- 
rity for tlie smaller sum and interest, and that no exe- 
cution ^iliaU issue on the judgment to be entered up in 
pursuance of tlu; .warrant of attorney, until dtifault shall 
have l>een made i-i |)nytr^cut of such sum and int(‘rest at 
the time agreed * 0 ^; but that, in case of default, exe- 
cution may be i.^siKKlfw). llic defeazance al.«o until 
recently contained an agreement that it slioukl not be 
necessjiry for the erc;ditpr to issue* a writ oi' scire facias ^ 
or do any other act for njvivjiig the judgment or keeping 
the same on foot, although no proceedings should have 
bc(‘Ti taken tliereupon fur the s|)acc of one year. Witli- 
out such a ]m>riHion, no execution could lx? i.ssiied after 
the expiration of a tvv(?lvemonth from the date of the 
judgment, withoiit the expense and trouble of a writ of 
scire facia Sf calling on the debtor to inform the court, or 
show cause, why execution should rJ()t lx* issu(‘d ( 0 ). lint 
the Common Law Procedure Act, ♦*1852, now provi<les 
that during the lives of tin* parties to a judgni\i*nt, or 
those of th<*m during wdios<* liv(‘S execution may. at pre- 
s<*nt issue within a year and a day without a re /ue/V/s, 
and within six years from the recovery of the judgment, 
execution may issue without a revivalof the judgnu'nt (p). 
A waiTnnt of attorney is also sometimes given for enter- 
ing up judgment for a sum of money, in order to seeure 
the regular payment of an annuity ; in which case the 
deti’uzaneo of eoursi' expresses that no execution shall be 
issued until default shall have been made for so many 
days in some payment of the annuity, but that, in cast? 
of such default, exeentiou may be issued from time to 
time (</)• 


(») WAirants of nttornry to con- 
fess jutignienc for securing any sum 
or sums of nionc'y are, with some 
exceptions, liable to the same duty 
(one-eighth percent, on the money 
secured) as bonds for the like 
purpose. Stat. !3 & li Viet c. 


S>r. See poxt. 

(o) Stat Wes tiiK the second, 13 
Edw. 1. c. 45. ' 

{p) Stat 15 & 16 Viet c. 76, 
s. 128. 

(q) See Cuikbert v. Dobbin, I C. 
B. 278. 
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A warrant of attorney need not be under seal (r). Execution and 
though it generally Is so. In order to guard against wirraniTof*^ 
any imposition in procuring debtors to execute war- and 

rants of attorney or cognovits in ignorance of»thc.ei!eet 
of such instniments, it is provided («) that no warrant 
of attorney to confess judgment in any j)orsonal action, 
or cognovit actionem^ given l)y any jK'i;son, shall he of 
any force, unless there shall be present some attoniey 
of one of the superior courts on bt^Jialf of siicli person, 
expressly named by him and attending at his recjiiest, 
to inform him of the nature ainl clfcct of siicli warrant 
or cognovit, before the same is excciitod ; 'which at- 
torney shall subscrilx* his name as a witness to the due 
execution thereof, and thereby declare Jiims(df to bo 
attorney for the })erson executing the same, and stale 
that he subscribes as •such attorney. And a wamint 
of attorney or cognovit not executed in manner afore- 
said, shall not be rt ndered. valid by j)r()of that the 
]>(*rson executing thj same did in fact understand the 
nature ^d effeet thereof, or was fully informed of the 
saine(/). Every acknowledgment of siitisfacrtion of a 
judgment is also rc*<|uired to be attested in a similar 
manner 1 7/ ). Since the act fur registering writs of 
execution (x), wairants of attorney have become much 
less frc(|uent than before. 

Not only was there a risk of debtors being impf)Bcd 
n])on, in Ixjing prevailed on to execute warrants of 
attorney, but creditors also were formerly liable to be 
<l(‘fniuded, by their debtors giving secret warrants of 
attorney, cognovits, or judge's orders, to some favoured 
creditors, to the })rejiidice of the others. In order to 

{r)Kinneriley\.Musienf5’T»\xnK* v. Pickering, 18 Q. B. 789, 

204. (m) ileg. Gen. Hil. 1808, s. 80. 

(i) StaL 1 Sg>a"ict c. no, 9. 9. (j-) Stat. 23 & 24 Viet. c. 38. 

(/) Sect. 10. Potter v. Sichol- See PrinciplcH of the Law of Real 
ton, 8 Mee. Sf Wel«f.494; Everard Propefty, p. 79, 6lh cd. 

V. Popple ton 0 Q. B. 181 ; Pocoek 
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Provision for obviate this inconvenience, provision has been made by 

of attorney, modem acts of parliament for the filihg, in the office of 

cognovits, and the Court of Queen’s Bench, of all wan*ants of attorney, 
judge s orders , ^ 

within twenty- With the (hdeazanccs thereto, and of all cognovits, and of 
one days. judge’s orders as Ix/orc mentioned, or of copies 

thereof, within twenty-one days after their execution (y). 
Bankruptcy. And, in the cvejit of tht bankruptcy of the debtor after 
the expiration of fhis time, unless any such wan-ant of 
attorney, or cognovit, or jutlgc’s ordtT, or a cojiy tluu*c- 
of, shall have Ixjcn ^led within tlie time alxive limited, 
the same is now void as against the assignees of tlie 
liankrupt (5:), although judgment may have been sigiu'd 
within the time (u). And a list of such warrants of 
attorney, cogi|,ovits and judge’s orders ( 6 ), and also an 
index containing the nariu's, additions and descrijitions 
of the p(U‘sons givingthe same(r;, is directed to bo kept 
by the officer of the (Queen’s Bench, open to jniblitj in- 
spection and seareli on payment a small fee. It is 
also provided that every warrant o^ attorney to ('onfess 
judgment in any personal action given by any biUikrujd, 
within two months of llie filing of a petition for adjudi- 
cation of bankrujitcy by or against such baiikru[)t, and 
being for or in resjiect of (wholly or in part ) an antece- 
dent debt or money demand, and evciy cognovit actionem 
or consent to a judge’s order for judgment given by any 
bankrupt, within two months of the filing of any sucli 
lou in any action coinmeuced by collusion with the 
bankrupt, and not adversely, or purporting to be give n 
ill an action, hut having in fact been given before the 
commencement of any action against the bankrupt, such 

(y) Stat. 3(Jeo, IV. c. 39, ss. I, Rep. 368. 

3*1 12 & 13 Vict. c. 106, 8.137. («) Jeraman v, H«rnimm% 

The twenty-one days arc reckoned 15 Jur. 1008 ; 16 Q. B. 998 ; Far- 
«xclu8}Voly of the day of execu- row v. Q. B. 17 Jur. 132 ; 

tioii ; HVliains v, Burgess, 12 Adol. 18 Q. B. 516. ' 

fit Ell. 635. (5) Stat 3 Geo. IV. c. 39, s. 5 ; 

(a) Stat 12 & 13 Vict.^l. 106, 12 & 13 Vict. c. 106, a. 137. 

•s. 186, 137 i Bryan v. Child, 5 Ex. {c) Stat. 6 & 7 Vict c. 66. 
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bankrupt being unable to meet his engagements at 
tlie time of giving such warrant of attonicy, cognovit 
actioneniy or consent (as the case may lie), shall 
be A'oid, wliether the same sliall have been *give!i by 
sucli bankrupt in contemplation of bankruptcy or 
not {(i), 

III add it ion to these precautions, other provisions have 
bien made to pnnent an undue preference being given 
to one creditor over tlio others bji incans of a warrant 
oi' attorney, cognovit, or judge’s order, in the event of 
the debtor liecoining liankrupt. AV"lu‘n once t)ie judg- 
ment of a <umvt of record was allowed to be diverted, 
fi-om its pro|)(T end of e\[)r(\s.sing and chforcing the 
opinion of the (*<Mirt, tp serve the purpose of a mere 
Si cairity for money due, it was found necessary to guard 
its use by provisions of^hc legislature, which have added 
iniKjJi to the iutricacy of the 1/lw. The elfect of these As to cxecu- 
]>rovisi<)ns ajipears to Be, that if a judgment be entered IneiUH^n caseo^ 
up again^i person by reason of any wanant of attorney, bankruptcy, 
cognovit, *01* judge s order, no execution taken out on 
sucli jud^nent figainst his goods can avail the judgment 
civditor, if such execution h<? not completed, by sale of 
tlic goods, lufon; the cr<;ditor has notice* of a prior act 
oi’ hankru}>tcy committed by the debtor, and btdiiro a 
petition for adjudication of bankruptcy issues against 
such debtor (<?). If the execution he not so imn iously 
completed by sale of tlie gootls, tlic judgment enslitor 
has no other remedy than to come in for his dividend 
rateahly with the other creditors. But a judgment ob- 
tained by default or nihil dicit in an adverse suit was 
not formerly within this rule ; nor, was a judgment ob- 
tained on a cognovit, if tlie ludiou were commenced 

{d) Slat. 12 13 Viet. c. lOfi, « 5 >. 133, 1^4, repealing Mat. 6 Geo. 

s. 135. IV. c. 16. a. 108. Edwardt v. 

(f ) Slat, 12 & 13 Viet. c. 106, Senrshn^k, 3 Best 8r Smitli, 280. 

11 
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adversely and not by collusion (/^). In the case of 
judgment so obtained, therefore, seizure of the debtor’s 
goods under an execution, if made before the creditor 
had i*otiet) of his having committed an act of bankruptcy, 
and iKjforc the. issuing of the fiat in bankruptcy, was 
valid as against the ot^icr creditors, although the execu- 
tion miglit not ^Jiave been completed by sale of tlie 
goods (^). Hut under the Bankrupt licw Consolida- 
tion Act, 1849, sale as well as seizure is necessary in 
ew tnnet- every ease (A). Am} the Bankruptcy Act, 1861, goes 

* still further, and provides (i) that, if any execution shall 

be levied by seizure and sale of any of the goods and 
(diattels of any trader debtor, uj)on any judgment re- 
(!ovorcd in afiy action jMirsonal for the recovery of any 
d(;l)t or money depiand exceeding fifty ])Ounds, every 
such debtor shall be deemed to liave committed au act 
of bsukruptcy from the date of the seizure of such goods 
and chaltcls : provided always, tliat, unless in th(^ nu‘an- 
tini(^ a petition for adjudication fS l)ankruj)tey against 
tli(» di'btor be presented, the sheriff or oriW:!* officer 
inakitig the levy shall proceed with the execution, and 
sluill at the end of seven days after the sak* jKiy over 
the jiroceeds, or so much as ought to be paid, to tbo 
execution creditor, wlio shall ])c entitled thereto) notwith- 
standing such act of bankni]>tey, unlt'ss the debtor be 
adjndg(Ml a bankrupt within fourteen days from the day 
of the sale, in which case the money so received by the 
creditor shall lie paid by him to the assignee under the 
bankruptcy ; but the sheriff or other officer shall not 
incMir any liabiUty by reason of anything done by him 
as aforesaid : provided also, that, in case of bankruptcy, 
the costs and expenses of such action and execution 

(/) 1 Will. IV. c. 7, s. 7j {h) Slat. UJi 13 Viet. c. lOfi, 

see Cniss/tuhi V. AVow/rv, 4 Barn, & a. 184; Hutton Cowper, 6 Ex. 

Adol. 87 ; S. (\ 1 Man. Hep. 159. 

068 i Bell V. Bidgood, 8 d. B. 7ttS. (i) St«t. 24 Sc 25 Vicl. c. 134, s. 

{g) See stat. 2 & 3 Vicl, c. 29. 73. 
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sliall 1x5 retailed a^d paid out of the proceeds of the 
sale, and the balance only, ‘after such payment, bo paid 
to the assignees. 

Eveiy juclgment debt carries interest, at thp rate of 
4/. per cent per annum from the time of entering up the 
judgment until tlie same sliall be 8a||sfied, and such 
interest may be levied under a writ of execution on such 
judgment ( /). On the death of the debtor, his judgment 
debts must be paid in full by his <^xecutors or adminis- 
trators out of his ])crsonal estate before any of his debts 
on bond or by simple contract (A) ; but it is now pro- 
vided that, in order to secure this preference, the judg- 
ment must be registered or reregistered* within five 
yciars Ix'fore the death of the testator i)r intestate, in the 
same manner as is required in order to affect lands in 
tlu^ bands of purchasers or mortgagees {/). The decree of 
a cotirtof equity is equivalent to the judgment of a court 
of huv ( m ). And the [iri vilege of priority of jiayinent ex- 
tends to tJit, judgments of eveiy court of record, whether 
siqu'i'ior or inferior; but the judgment of a foreign court 
is entitled to no precedence over a simple contract 
debt {ti), Tlie remedies of tbe creditor by judgment of 
any of tbe superior courts, against tlie real cstiitc of liis 
<lebtor, an; mentioned in tin*, author’s tnjatisc on the 
Principles (ff the Law of Real Pro[»crty (e). Tlie re- 
medies jigainst the choses in jiossession of tlie debtor 
have Ixicn referred to in a previous part of the pnjscnt 
work(p). The remedies in re8}H‘ct of the choses in 

{j ) Stat. 1 fie 2 Viet. c. 1 10, s. 17- Real Property, p. 75 vl ieq. 6th ed. 

(fc) Wentworth's Executor*, 205 (m) Shafto y. Vowe, 3 Lev. 355. 

ct se^j. I Hh cd. ; Williams oa Ex- (n) Duple* v. Do Proven^ 2 
ecutors, pt. iii. bk. 2, c. 2, s. 2 ; Vern. 540. See alBO Snith V# 
Herrington V. Evant^ 3 Y. & CoU Nicollt, 5 Bing. N. C. 208. 

384. • (o) p, 63 et teq, 2nd ed. ; 66, 

<0 Stat, 23 & 24 Viet. c. 38, 3rd & 4th eds. ; 71, 5lh ed.; 75, 
ss. 3 , 4. See H* Higbp, M.R. 12 Olh ed. 

W. ll. 32 , Principle* of the Law of (;>) Ante, p. 48. 

n 2 
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Kccogni/.ancrs 
nnii stanites. 


action of the debtor will be hereafter mentioned. In 
addition to these remedies, , snch a judgment creditor 
may imprison the person of his debtor by means of the 
writwf c}ipias ad iatisfaciendum {q) \ but, should ho do 
so, he w‘Jl relinquish all right and title to the Ixjnefit of 
any cliarge or security, which he may have obtained by 
v irtue of his judgment (r). I f, however, the debt should 
not exceed 20 /., the debtor cannot be iin])risoned(.v) 
without n ])r<^v^ous•sllmn1on8 a!ul (^xainiimtion before a. 
(•oinTnissioner (»f banVruj)t or a jmlgc of a court for the 
r(»covery of small debts, who will order the commitment 
of tlie debtor only in <fase of fi-aiid or otlier ill >X'- 
haviour(f) ; and the iin])risoninont will not then operate 
as any satisfitetion of tlie debt(//). 

•liidgmonts of the inferior courts may be removed into 
the sujX'rior courts by order of any judge of the latter 
courts; and imnie<liat<‘lv*on such removal the jndgmerd 
has the same force, charge and ertect as a judgment of 
the su)>erior court; but it cannot aifect any hWls, tene- 
ments or hon'd it aments, as to ]mn*hasors, mortgagees or 
ci t'd i tors, unless registered in the same manner as judg- 
ment s of the snjiorior eonrts (v). A registiy is now pro- 
vidctl for judgments in the county courts for the sum td* 
10 /. and upwards (.r). 


Jn addition to judgment debts, other debts of recortl 
are recognizances when duly enrolled (y), and statutt's 
merchant, st atutes staple and rc('ogni/.anc?es in the natun' 


(V) Bac. A hr. lit. Execution 

(C) 3. 

(r) Bnc. Abr. til. K.xceution 

(D) ; sut. 1 & 2 Viot.c. UO.R. 16, 

(#) Stat. 7 8 Viet. c. 96, *.57. 

(0 Stat. 8 9 Viet. c. 127 ; 9 

4Sf 10 Viet c. 9.», s. 99. ^ 

(tt) Stilt. 8 vV 9 Viet. e. |27. s, 
3; 9& 10 Viet. c. 95, s, 103. 


(r) Stat. 1 ife 2 Viet. c. 110, 
s. 22; 18 & 19 Vkt, c. 15. 7. 

Sec PriticiplcB of the Law of Krai 
Property, 74, 5lh ed. ; 78, 6th ed. 

(x) Slot I5«>8f 16 Viet, c. .'ll, 

8. 18. V 

(y) V. Thorpe^ 1 Barn. & 
Aid. 153. 
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of statutes staple. ^The three last are now quite obsolete. 
A recognizance is an obligation entered into iH^fore some 
court of recorder magistrate duly authorized, with con- 
dition to do some particular act, as to appear :ft. the 
assizes, to keep the peace, or to pay a debt (r). It is 
payable out of the personal estat\‘ of the dc'btor, in the 
event of his decease, next after judgmgiit debts (a).' 


Next in iiai)ortancc to debts of weord are specialty Specialty 
debts y or debts secured by special contract contained in 
a dced{b). These arc of two kinds, debts by specialty 
ill wliicli the heirs of the debtors are hound, and debts 
by sj)ccialty in wliich tlie heirs are not bound. Oii the 
deei*ase of the debtor, both these classes of specialty 
ilihts stand on a level so far as regards tlieir ]vayuient; 
out of the pert?onal estate of the debtor. I'liey rank 
next aller debts of record, and take proc(;dence of all 
lU Us by siiiijilc contract (c), vvhh the except ion of money Ain arH of 
owing for arrears of rtiit, to which the feudal prituaples 
of our In^^ have given an iin]K)rtance e<|ual to that of 
debts s<.'curetl by deed (r/). Debts by specialty in whieb c oi‘ 

tile lieirs^ are bound liave, lioweve.r, a j)rceedenc(? over 
those in which the heirs are not bound, in cast? thi' real ^uir. 
estate of the debtor should lie resurte<l to on his de- 
ei‘ase(e); unless he should have charged his real estates 
by bis w ill with the payineiit of his debts, in w hich (‘ase 
all the creditors of every kim! wall l>e pai<l out of the 
produce of such real estates, without any pre/erc nee (/). 

For the sake of the swl vantage which may thus be gained 
on tJic decease of the debtor, his heirs are usually bound 


(*) 2 Bla. Com. 341. 

(a) Williams on Executors, pt. 
ill, bk. 2, c. 2, s. 2. 

(f*) 2 Bla. Com.#l05. See antfi 

p. 68. • 

(c) Ptnchim*i cose, 9 Rep. 88 b. 
{fi ) VToiitworth's Executors, 284, 
1 4t!i edit; Claugh ▼. Freneht 2 


Coll. 277. 

(c) Sec IVtuciples of the Law 
of Ileal Property, 60, 2iid ed. ; 63, 
3rd & 4th eds. ; 68, 6th ed. ; 72, 
6th ed. iUchardson v. Jenkint, 1 
Drew. 4J7, 483. 

(/) 2 Jarm. Wills, 6H>, 496, 
2nd cd. 
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OF CnOSES IN ACTION. 

in every Bpocialty debt The deed creating the debt may 
be either a deed of covenant or a honk. A covenant runs 
thus: “ And the said {debtor) doth hereby for himself, 
his heirs^ executors and administrators, covenant witli 
the said {creditor)^ his executor.s and adfhin|8trators,'’ to 
pay, &c. A bond is in the following fonn ; ‘‘ Know all 
men by these presents, that I {dehtor\oi {such a place) ^ 
am held and finnly l)Ound to {creditor)^ of {such a place), 
in the penal sum 1000/. of lawful money of (ji-cat 
Britain, to be paid t(|^the mid (creditor), or to hi.s certain 
attorney, executors, administrators or assign.^, for which 
payment to be well and truly made I bind myself, my 
heirs, executors and administrators, and every of them, 
firmly by the se presents. Sealed with my seal. Dated 
this lat day of January, 1848.” In l)oth of the above 
cases it will be observed that the executors and admi- 
nistrators are bound as well as the heirs. This, however, 
is not absolutely necessary, and' the covenant or l/pnd 
would be etjually cfTectual if the bcirs only were named 
in it (^). 

A lK)nd in the form above mentioned, without any 
addition to it, is called a single bond. Bonds,' however, 
have usually a condition iinnexcd to them, that, or^^tlu* 
person bound (called the obligor) doing some spemed 
act tas paying money when the bond is to secure tlie 
payment of money), the bond shall bo void. The con- 
dition of an ordinary iuoney4)ond is as follows : The 
condition of the above-written bond or obligation is 
sucli, that if the above-bouuden {debtor), his heirs, exe- 
cutors or administrators, should pay unto the said (cre- 
ditor), his executors, administrators or assigns, the full 
sum of 5(K)/. {usually half the amount named in the 
penalty) of lawfid money of Great Britain, with interest 
for tlie same after the nitc of 5ft' per cent per annum, 

upon the day 6f now next ensuing, without 

ig) Co. Litt. 209 a ; Bwber v. Fox, 2 Wnw. Sauod. 136. 
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any dcducticoi or abatement whatsoever, then the above- 
Avritten bond or obligation, shall be void, otlicrwise tlie 
same shall remain in full force.” Bonds with conditions 
of this kind have been long in use. In former times, ‘ 
when the condition was forfeited the whple ptmalty was 
ro(!ovcrable (h). Equity subsecyicntly interfercnl, and 
prevented the creditor fi*om enforcir^*moro than tlu^ 
amomit of the damage which he had actually sustained. 

The courts of law at length lx*gan tafdlloAv the exain[)le 
of the courts of ecpilty ; and according to a course of 
proceeding, of which there aro» many exain|>los in the 
history of our law, the legislature more birdily adopted 
the rules which haxl already l)e.eu acted on in the courts; 
and by a statute of the reign of (iueen Anwe it was pro- 
vided, that, in ease of a bond with a/^orulition to be void 
upon payment C>f a lessor sum, at a day or place certain, 
the i)aymont of tlie lesser sum with interest and costs 
shall he taken in full satisfaction of the bond, though 
such payment be not strictly in accordance with the 
conditiou< t). But if the arrears of interest should ac- cn tiitor can 
cumulate to such an amount as, together with the prin- *'^•‘‘‘*'‘1* 
cipal, to^ exceed the penalty of the bond, the creditor pt.nalty. 
can claim no more than the |>onalty either at law (//) or 
in equity (/). If, however, there be s]>ecial eireum- Kxcept in spe- 
stances in the creditor’s faA^our, as if he have a moil- ‘ ' inum- 

. . ' . 1 HtWlCrS. 

gage also for the prnicijial and inUjrest (w), or if the 
debtor has l>ccn delaying him by vexatious ])roceed- 
ings («), equity will then aid him to the full extent of 
his demand (o). 


(h) Litt. 8. 340. 

(0 Slat. 4 & 3 Anne, c. 16, ss. 
12, 13. Sec 3 Bur. 1373; 2 Bla. 
Com. 341 ; Smith v. Bond^ 10 Bing. 
125; S.C. 3 Mo<x 3r Scott, 628; 
Jamcit V. Th(m(M, 6 Bam. St Adol. 
40. 

{k) Wild V. Clarkson, 6 T, R. 
303. 


(/) Clarke ▼. Seton, f» Vc». 41 1 ; 
Hushes V. Wynne, 1 My. 8c Keen, 
* 20 . 

(m) Clarke v. Lord Abingdon, 17 

Ves. 106 . 

(«) Grant v. Grant, 8 Siin. 430. 
(o) 6 ^Vc 8. 416. By the Stamp 
Act, 13 & 14 Viet. c. 97, bonds 
and coveniints for the payment of 
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Bonds arc frequently given, tiot only for securing the 
payment of money on a given day,*but also with con- 
ditions to be void on the performance of many other acts 
agreqjl to*be done, or on the payment of money by in- 
stalments. In such cas(*s thb law formerly jvas, that on 
the broach of any j)art of the condition, the whole penalty 
became due ; aud^udgment and execution might be had 
thereon, suhjtjct otily to the control of a court of eciuily 
on application to for relief. But now in such cases 
the obligee (or ])ersoq to whom the bond Is made) must, 
in bringing his action, state or a ssifjn the breaches which 
have l)ccn made by the ohligor( p); and although judg- 
ment is still recovered for tlic whole penalty, execution 
of such judgment is allowed to issue only for the da- 
mages in respect of the breaches a(;tually committed ; 
and the judgment remains as a further •security for the 
damages to be sustained by any future breach (7). 


The last and most numerous, tlwugli least Important, 


any definite nnd certain sum of crown per hundred pounds on the 


money are, with some execplions, 

money secured, 

according to the 

charged with an ad valorem duty 

following table 

contained in the 

of oiie-cighth per cent, or half-a- 

act 

s. . rf. 

Not exceeding £50 . . 


1 3 

Exceeding £50 and not 

exceeding £100 

2 6 

„ 100 

., 150 

3 9 

M 150 

» 200 

5 0 

M 200 

„ 250 

6 3 

M 250 

„ 800 

7 6 


And where the game ghall exceed £d00, 


ilien for every £100, 
fractional part of £100 
It may be remarked, that for suing 
not exceeding £150 the duty is 
less than on a bill or note, whilst 
the security is greater. 

(p) See the judgment of Purkc, 
B., in Grty v. Friar ^ 15 891, 

910 j WhetlhoMc V. Lndbrooke, 3 


and also for any 

2 0 

H. & N. 291. 

iy) Stat. 8 & 9 Will. III. c. 11. 
s. 8 : Hardy v. 5 T. U. 636 ; 
Willonghby v. Svo^ntout 6 East, 
550; 1 Wms. Saund. 57, n-(l); 
llartt V. JtHninga^ 5 Bar. 3c Cri'ss. 
650; S. C. 8 Dow. Si By. 425. 
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class of debts in the eye of the law arc debts by simple 
contmet, which are all detts not secured by the evidence 
of a court of record, or by deed or sjK'cialty. On the 
decease of the debtor, these debts aiH) payrtl)le ^ut of 
his personal estate, by his executor or admiiiistmtor, 
subsequently to all debts of record or by specialty, 
except voluntary l)Oiids, which arc^ payable after all Volimtury 
simple contract debts, but before any of the lep:aclcs(r). 

Debts secured by bills of exchange lyul promissory notes Bills and notes, 
have no preference over the otheij simple contract debts 
of the deceased (s). 

Thus it will be seen that there are now, accordinjy to Hefects in thu 
the law of England, five principal kindsof debts, nanudy, ai,a creditor, 
crown debts, judgment debts, sjwejalty debts in wliieh 
the heirs are bound, specialty debts in which the heirs 
arc? not bound, and simple contract debts. Eat;h of 
thgse classes has a law of its «%vn, and remedies of vary- 
ing degrees of efficac}!. According to natural justice one 
would «::j)pose that all creditors for valuable considera- 
tion should have an equal right to be paid ; or if any 
diflercnCvC were allowed, that those who could least aftbrd 
to lose should l>e preferred to tlie others. Our law, how- 
ever, takes precisely the opposite coui'sc, and, ff>r reasons 
which ceilainly illustrate the history of England, gives 
to the crown, rejiresenting the public in the aggi'egate, 
who can best afford to lose, a decided preference over 
jirivatc creditors, whose loss may be their ruin. Again, 
a debt admitted without dispute gives the (u-editor far 
less advantage than a debt which has been contested and 
decreed to be paid by the judgment of a court/ of record. 

The proper function of a court of judicature would seem 
to 1x3 the settlement of disputes. In our law, however, 

(r) Lomas v. IVright, 2 My. it, <<) Yeoiium v. Bradshaw,^ Salk. 

Keen, 769; WaUon v. Parker^ 6 164. * 

Beav. 266. 
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the judgment of the court is pcrmit|;ed to be made use 
of not only to settle contested claims, but also as a better 
security for money admitted to be due. The reason of 
this pcrvel'sion of the proper end of a judgment has been 
the superior advantages possessed by a creditor having a 
judgment in his favour.^ So long, however, as the court 
exercises its legstynate function of deciding on contested 
claims, there seems to be no reason why a debt esta- 
blished by the decisi^on of the court should have any pre- 
ference over one which has never been disputed. If this 
were the case, the use of judgments as mere securities, 
by collusion or agreement of the parties, would at once 
fall to the ground ; and an end would be put to a very 
fruitful source* of litigation and fraud. Practically there 
are but two reasons, why payment of a debt is withheld, 
namely, either because the debtor, though able to pay> 
doubts his liability, or because he is unable to pay, though 
he knows he is liable. In the first case an action at law 
decides the question ; but the judgment given by the 
court in exercise of its proper functiqn is scarcely ever 
followed by the taking out of execution. The dqbt being 
established, the debtor pays it, and the judgment is im- 
mediately satisfied. The creditor has the advantage of 
the decision of the court, but he has no occasion for any 
of those extraordinary remedies to which his position as 
a judgment creditor entitles him. If, however, the debtor 
is unable to pay, judgment is obtained merely for the 
sate of its fruit. The creditor endeavours, by suing out 
an execution, to obtain an advantage over other creditors, 
who may not have put themselves and the debtor to the 
same trouble and expense. But inability to pay one debt 
is presumptive evidence of inability to pay others ; and 
when a man is miable to pay all his creditors in fiill, it 
is time that a distrilnition should be made of his property 
amongst his creditors rateably. The extraordinary pri- 
vileges conferred on a judgment creditor seem, tliorc- 
forc, in most cases, practically to end in on undue pre- 
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ference of a pres^ng creditor over others who have as 
good a right to be paid. . With respect to the three last 
classes of debts, namely, debts by specialty in which the 
heirs are bound, those in which the heirs are tiot bound, 
and simply contract debts, the distinctigns between them 
serve principally to mark the steps of the struggle by 
which the rights of creditors have dength been ob- 
tained. The trophies of a victory so hardly won can 
scarcely be expected to present a «very orderly appear- 
ance. The rights of these creditors accordingly vary 
with the accident of the death of the debtor, with the , 
proportion which his real estate may bear to his per- 
sonalty, and with the circumstance of his having or not 
having charged his real estate by his will* with the pay- 
ment of his debts; although, as shall see, he can 
bring them all* to a level by becoming a bankrupt if he 
please. Surely it is^time that the law of debtor and 
creditor were placed upon some more simple and rea- 
sonable footing. 

Since these remarks were written, an approach has 
been naade towards the practical application of the 
principles above Insisted on, by the Bankruptcy Act, 

1861 (^), which provides, as we have seen, that the 
seizure and sale of the goods of a -trader debtor, on an 
execution for a sum exceeding fifty pounds, shall be an 
act of bankruptcy. The author ventures to express his 
gratification at this improvement in the law, and his hope 
that still further progress may yet be made in the same 
direction. 

The next subject which claims our attention is that of lnterc9t on 
interest u{>on debts. The absurd prejudice which anciently 
caused intert^, under the name of u8uiy,to be considenjd 
unlawful, retained some hold upon oiu: law long after the 

(/) Stat. 24 & 2^ Viet. c. 154, i. 75, ante, p. 98. 
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taking of interest was rendered lawful by act of parlia- 
ment («). In ordinary cases, a debtor was allowed to 
withhold payment of his debt, without being obliged to 
give to his creditor the poor recompense of interest on 
the money he was making use of for his own benefit. 
For until recently it was a general mie of law, that in- 
terest was not pay|ible on any debts, whether by specialty 
or simple contract, unless expressly agreed on, or unless 
a promise could be<»implied from the usage of trade or 
other circumstances, qr unless tjie debt were secured by 
a bill of exchange or promissory note, which, being mer- 
cantile securities, always carried interest (v). But in 
equity interest was more frequently allowed (w). And 
now, by an act of King William the Fourth (ar), interest 
is recoverable on 9II debts payable by virtue of any 
written instrument, at a certain time, from the time when 
such debts were payable, or if payable otherwise, then 
from the time when demand of payment shall have boon 
made in writing, so as such demand give notice to the 
debtor that interest will be claimed from the date of such 
demand until the time of payment. 

Sureties. The payment of a debt is sometimes secured by a 

surety, who makes himself liable, together with the prin- 
cipal debtor, for the payment. If the surety should pay 
the debt, he will become the creditor of the principal 
debtor for the amount; but although the debt paid 
should have been secured to the original creditor by the 
bond \mder seal of the debtor and his surety, the surety , 
having paid tlie debt, would until recently have become 

(tt) Stat. 37 lien. VIII. c. 9. (w) See Loumdes v, Collins, 17 

See antCi p. 5. Ves. 27 ; 2 Fonb. Eq. 429 ; C. P. 

(v) Higgins v. Sargsfit, 2 Bam. Cooper, 246 ei 

& Cress. 848 ; S. C. 3 Dow. & Ry. (x) Stat. 3 & 4 Will. IV. c. 42, 
618; Foster v. Weston, 6 Bing. ss. 28, 29; Hyde Price, 8 Sim. 
709 ; Pagov. Newman, 9 Barn. & 578. 

Cress. 878. 
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the simple contract creditor only of the principal debtor ; 
unless he should have taken the precaution to procure from 
such debtor a counter-bond for his own indemnity (y). 

The surety, hoTvever, would have been entifled to the 
benefit of nil collateral securities which the creditor, 
whom he had repaid, held for the debt ; but he was not to 
be entitled to the original bond execi]^cfl by the debtor, 
because that was at an end by the very fact of the pay- 
men t ( e ). In the words of Lord Brougham (a), the court 
admitted the surety’s right, as agtinst the principal deb- 
tor, to stand in the shoes of the creditor, but said there 
were no shoes for him to stand in. But by a recent en- New enact- 
a(jtmcnt every surety who pays a debt is now entitled 
to have assigned to him every judgment, specialty or 
other security which ^hall be held by the creditor in 
respect of sucK debt, whether such judgment, specialty 
or other security shalj oy shall not be deemed at law to 
hare been satisfied by the payment of the debt ; and 
such person shall be^ntitled to stand in the place of the 
crediteft* and to use all the remedies, and if need be and 
upon a proper indemnity the name, of the creditor in 
any action to obtain from the principal debtor indemni- 
fication for his loss ; and the payment made by the 
surety shall not be pleadable in bar of any action or 
other proceeding by him ( b). If there should have been C ^-sureties, 
more than one surety, any one surety, paying the whole 
debt, is entitled, according to the general principles of 
justice, to contribution from his co-sureties in equal 
shares, or if they sliould have been sureties to unequal 
amounts, then in proportion to the respective amounts to 
which they have made themselves liable (c). And the 

(y) Copts V. Middleton f Turn. & (a) Hodgson v. Shaw, 3 My. & 

Russ. 224. Keen, 183, 194. 

(.r) Turn. an#Ilu.<^s. 231 ; Dow- (6) Stat. 19 k 20 Viet. c. 97, s. 
biggen V. Boum^ 2 You. & Coll. 5 ; LoeJihart v. Reilley, 1 De Gex & 

462 ; Jones v. Davids, 4 Russ. 277 ; Jones, ^64. 

Caulfield v. Maguire, 2 Jones & (c) Deering v. Earl of JVinchel- 

Lat. 164, 168. 2 Bos. & Pul. 270, 272, 273 j 
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rc^medies given by the act above raenl^oned are extended 
to co-sureties; provided that -no co-surety shall be en- 
titled to recover from any other co-surety, by the means 
aforesaid, more than the just proportion to which, as 
between those parties themselves, such last^mcntioned 
person shall be justly liable (d). In equity, if any surety 
has become insoltciit, the others must contribute rateably 
to the pa3ntnent of the whole debt (e). But if the surety 
has paid no more tlian his own proportion of the debt 
he cannot obtain contribution from any of the others (/) ; 
nor will contribution be allowed when the suretyship of 
one person is a distinct transaction from that of the 
Discharge of others (g). A surety, however, may be discharged from 
surety. liability by^the conduct of the creditor. As surety 

he has made himself liable only for the payment of a 
particular debt at a given time, or under certain given 
circumstances. If therefore the.creditor, by any subse- 
quent arrangement with the principal debtor, preclude 
himself from demanding payment of his debt at the time 
or under the circumstances originally agreed dh, the 
siircty will be at once discharged from all liability (Ji), 
Thus if the creditor bind himself to give further time for 
payment to the principal debtor (z), or compound with 
him, without expressly reserving his remedy against the 
surety (J), the surety will be discharged. But the ac- 


Jirown V. Lee^ 6 Barn. & Cress. 
689; S.C, 9D. & C. 701. 

(d) Stnt. 19 & 20 Viet. c. 97, 

8 . 6 . 

(«) Peter v. Rich^ 1 Cha. Rep. 
34; Hitchman w, Stewart, 3 Drewry, 
271. 

{/) Ex parte Giford, 6 Ves. 
807 ; Davies v. Humphreys, 6 Mee. 
& Wfels. 153, 168, 169. 

(g) Coope V. Twyman, T. & 
Russ. 426; Craythorne v. 

14 Ves, 160 ; Pendlebury v. 
Walker, 4 You. & Coll. 424. 


(/i) Calvert v. London Dock Com- 
pany, 2 Keen, 638 ; Heath v. Key, 
1 y. & Jerv. 434; Nicholson v, 
Revill, 4 Ad. & Ell. 675, 683; 
lUake V. White, 1 You, & Coll. 
420 ; Bowser v. Cox, 4 Bcav. 879 ; 
6 Beav. 110; and see Squire v. 
Whitton, 1 H. of L. Cases, 333. 

(t) Samuel v. Howarth, 3 Meriv. 
272 ; Eyre v. Barfrop, 8 Madd. 
221 ; Moss v. Halt, & Ex. Rep. 46 ; 
Davies y.*Stainbank, 6 De Gex, M. 
& G. 679. 

(j) Ex parte Gifford, 6 Ves. 807 ; 
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ceptance by the creditor from the principal debtor of a 
new and independent security for the debt will not dis- 
charge the surety (A). Neither will the surety be dis- 
charged by the mere neglect of the creditor*to enforce 
payment of*the debt from the principal debtor at the time 
of its becoming due (?) ; nor by the creditor’s express 
agreement to give time to the princijjfil* debtor, if such 
agreement fail in any of the requisites of a binding con- 
tract (m). 


Wc now approach the subject of the alienation of Alienation of 
debts, to which some reference has already been made. 

We have seen that a debt was anciently considered as a 
mere right to bring an action against the debtor, and as 
such was incapable of being transferred (n). In process 
of time, howcvcV, an assignment of a debt was permitted 
to take place by mcai^s of an authority from the creditor 
to his assignee to sue the debtor in the creditor’s name.* 

This authority is usuiflly called apower of attorney ^ which Power of attor- 
need nt)t be by deed, but may be by writing unsealed (o), 
or even ^y parol (p) ; and when a debt is a legal debt, 
recoverable only in a court of law, it cannot be effectually 
assigned without such a power. The assignment of debts 
by means of powers of attorney is now recognized and 
jwotected by the courts of law. Thus in a case where 
the original creditor became bankrupt after he had as- 
signe.d his debt, it was held that an action against the 
debtor might still be properly brought in the name of 


Ex parte Carsiairef Buck, 560; 
Malthy v. Car stairs, 7 Bar, & 
Cress. 737; S. C. 1 Man. & Ry. 
549 ; Thompson v. Lack, 3 C, B. 
5 1-0 ; Owen v. Homan, 4 House of 
Lords Cases, SOjK* Close v. Close, 
4 De Gex, M. A G. 176 ; Webb v. 
Hewitt, 3 Kay & John. 438. 

{h) Bell T. Banks, 3 Man. & Gr. 
258 . 


(0 Eyre v. Everett, 2 Russ. 381 ; 
Peel V. Tatlock, 1 B. & P. 419. 

(m) Philpot V. Briant, 4 Bing. 
717; Tucker v,*Laing, 2 Kay & 
John. 746. 

(n) Ante, p. 4. 

(a) Homll V. M*Iver$, 4 T. R. 
690, , 

(p) Heath v. Hall, 4 Taunt 
326. 
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such original creditor, by virtue of thg power of attorney 
which he had given to his assignee ; although, if no 
assignment had been made, the assignees of the creditor 
under the bankruptcy would have been the proper par- 
ties to sue (7). So if a power of attorney be given on an 
assignment of a debt for a valuable consideration, it is 
held to be irrevocable by the assignor (r). When a debt 
or demand is equitable only, that is of a nature to bo 
recoverable only in .the Court of Chancery, it may be 
assigned without a p(S)wer of attorney ; for e(]uity will 
allow the assignee to sue in his own name ; and it is to 
be hoped that the privilege may one day be extended by 

Notice to the parliament to the assignee of a legal debt. When a debt 
is assigned, the title of the assignee is not complete until 
he has given to thc/lebtor notice of the assignment (5) ; 
for the debtor, if he has had no notice of the assignment, 
may lawfiilly pay his debt to the priginal creditor, and 
will be effectually discharged by his receipt. 

Bills and notes. Bills of exchange and promissory notes are,* as we 
have already seen (^), exceptions to the rule Avhich re- 
(juires a power of attorney to enable the assignee to sue 
the debtor for the debt assigned. The custom of mer- 
chants was in ancient times sufficiently powerful to 
countervail in this respect the strictness of the common 
law, and the holder of a bill of exchange was able to sue 
upon it in his own name. By a statute of Anne (m), 
promissory notes were made assignable or indorsable 
over in the same manner as inland bills of exchange 
might be according to the custom of merchants. 


(q) V. Kfcley, I T. R. 
01 Ui ParnftQm v. Kurst^ 8 Mce« 8f 
W#.-743. See De Poihomer v. 
De Mattoi, 1 E. B. & E. 461. 

(r) Walsh Y. Whitcomb, 2 Esp. 
565. 


(s) See post, the chapter on 
Title. 

(0 Jhte, p. 

(w) Stat. 8 & 4 Anne, c. 9, 
made perpetual by stat. 7 Anne, 
c. 25, 3. 
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Debts, being foi^nerly considered as mere rights of Involuntary 
action, could not be taken in execuiiion on a judgment 
obtained against the ci’editor. But when they are 
secured by some cheque, bill, note, bond, specialty or 
other security (x), the act for extending the remedies of 
creditors against the property of debtors {t/) provides 
that under the writ of fieri facias (z) (the sheriff may 
seize not only money and bank notes, but also the secu- 
rities above mentioned, and may su^ upon them in his 
own name on the arrival of the tilne of payment ; but 
the sheriff is not bound to sue unless indemnified iti the 
manner prescribed by the acts from the costs of the 
action. And the Common Law Procedure Act, 1854, Common Law 
now enables the court or a judge to order flie examina- 
tion of any judgment dpbtor as to aiiy and what debts 
are owing to him (a) ; and a judge may, on the applica- . 
tion of the judgment ci;editor, either before or after such 
examination, order that all debts owing from any third 
person (in the act called the garnishee) to the judgment 
debtor ^lall be attached to answer the judgment debt (5). 

And payqient made by the garnishee, or execution levied 

upon him^under the provisions of the act, for the amount 

of his debt, is a valid discharge to him as against the 

judgment debtor to the amount paid or levied, cillhough 

such proceedings may be set aside, or the judgment , 

reversed (c). And the Common Law Procedure Act, Common 

1860, further provides that if it be suggested by the iseo. * 

garnishee that the debt sought to be attached belongs to 

some third person w^ho has a lien or charge upon it, the 

judge may order such third person to appear before him, 

and may order execution to issue to levy the amount 


* (x) Harrison v. Pa,ynier, 6 Mee. 
& Weis. 887 ; ▼. Wood, 4 Q. 

B. 397. 

(y) Stat. 1 & 2 Viet. c. 110, t. 
12 . 

(x) See ante, p. 48. 

W.F.P. 


(a) Stat 17 & 18 Viet. c. 125, 
s. 60. 

(5) IMd, g. 61. 

(c) Stf^ 17 & 18 Viet. c. 126, 
8. 66. See Holmes y. Tutton, 6 £. 
& B. 66. 


I 
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due from such garnishee, or the judgment creditor to 
proceed against the garnishee ; and he may bar the 
claim of such third person, or make such other order 
as Ills shall think just (d). 


Bankruptcy, In the event of bankruptcy, the assignees of the 
bankrupt arc empowered to sue for debts owing to him 
in their own names for the benefit of his creditors (e). 


Payment of 
debts. 

Payment of 
smaller sum 
no satisfaction 
of larger. 


Appropriation 
of payments. 


We have now to consider the payment of debts. 
And^ in the first place, the payment of a smaller sum is 
no satisfaction of a larger one, unless there be some 
consideration for the relinquishment of the residue (/ ), 
such as the payment at an earlier time than the whole 
is due (^), or the Concurrence of some (A) or all of the 
other creditors of the debtor in accepting a composi- 
tion (i). But it seems that the# acceptance of a ne^o-- 
tiable security for a small amount may be a good Satis- 
faction for a larger debt {j ) ; and the payment of a small 
sum may be a good satisfaction for an unliquidated 
demand for large pecuniary damages, on account of the 
uncertainty of such a claim (A). When a loss sum is 
paid t<^the creditor than the whole amount of his de- 
mands, it is competent to the debtor to make the pay- 
ment in satisfaction of any demand he may please, and 
the creditor must appropriate the payment accord- 


{d) Stat. 23 & 24 Viet. c. 126, 
S8. 28-31. 

{e) Stat. 12 & 13 Viet. c. 106, 
8. 141, repealing stats. 6 Geo. IV. 
c. 16, 8. 63, and 1 & 2 Will. IV. 
c. 56, s. 25. And see stat. 15 & 16 
Viet. c. 76, 8. 142, as to the bank- 
ruptcy of a plaintiff in an action at 
law. 

(/) Cumber v. fTane, I Strange, 
425 ; S. C. i Smith's Leading 
Cases, 146; Fiich v, Suiton, 5 


East, 230. 

(g) Co, Litt. 212 b. 

(5) Norman v. Thompson^ 4 Ex. 
Rep. 755. 

(») Reay v. Richardson, 2 Cro. 
Mee. k Rose. 422 ; Pfieger v. 
Browne, 28 Beav. 391. 

(y) 5S5r«e 15 Mee. & 

Weis. 23. » 

{k) Wilkinson y. Byers, 1 Ad. & 
Ell. 106. 
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ingif (/) ; but if th(^paymcnt be made generally, without 
any express appropriatioiiy the creditor may elect, at 
the time of payment (wi), or within a reasonable time 
after (n), to appropriate the money to whichever denland 
he may plea«e. And if no election as to the appropria- 
tion of the payment should be made on either side, the 
law will, in ordinary cases of current a^ebunts, presume 
that the first item on the debit side is discharged or 
reduced by the first payment entereion the credit side, 
and so on in the order of time ($). When the debt 
carries interest, the payment is considered to be applied 
in the first place in discharge of the interest then due, 
and the surplus, if any, in discharge pro tanto of the 
principal. For no creditor would apply ftny payment 
to the discharge of part^ of the principal, which carries 
interest, instead bf to the discharge of interest for which, 
when due, no further interest is payable (p). 

• 

When a person be<t)mcs so embarrassed as to be un- Composition 
able to pay all his debts in full, he usually endeavours to creditor! 
enter into, a composition with his creditors, prevailing on 
them to accept so much in the pound, and to allow a 
given time for payment. In this case a letter of licence 
is generally given by the creditors, by which they cove- 
nant not to take any proceedings for their debts in the 
meantime ; and this licence is frequently embodied in a 
deed of inspectorship, by which certain inspectors are ap- 
pointed to watch the winding up of the debtor’s affairs 
on behalf of the creditors. The payment of the com- 
position is sometimes guaranteed by some friends of the 

(/) Shaw V. Pictotif 4 Barn. & & Cress. 65. 

Cress. 715; Nashv. Hodgseut Ld. (o) 1 Meriv. 608; Williams ▼. 

C. Si Lds. Justkuf^ 1 Jur. N. S. Rawlinsont 10 J. B. Moore, 362 ; 

946; 6 De G^x^Vf. & G. 474. • Merriman v. Ward, 1 John. & H. 

(m) Devaynes v. Noble, 1 Mer. 371. s 

604. (p) Bower v. Marris, 1 Cr. Si 

(n) Simson v. Ingham, 2 Barn. Pbi. 351, 355. 

I 2 



116 


OP CH0SE8 IN ACTION. 


To be regie* 
tered in the 
Court of Bank- 
ruptcy. 


debtor as his sureties, and when payment Is made, a 
release of all demands is given by the creditors. If, 
however, the composition should not be punctually paid, 
the Creditors will no longer be restrained from proceed- 
ing to enforce the full payment of their debts (q). Such 
creditors as hold security for their debts should openly 
stipulate that thoir securities are not to be affected ; and 
such a stipulation will be sufficient to i)reserve them (r). 
But any secret agreement between the debtor and a 
creditor, by which h6 is to have any advantage over the 
others, in order to induce him to agree to the composi- 
tion, is evidently a fraud on the other creditors, and as 
such is absolutely void (s), and prevents the creditor who 
is party to it from suing for his share in the compo- 
sition (f). 

The Bankruptcy Act, 1861, now provides (m), that 
every deed, instrument or agreement whatsoever^ by 
which a debtor, not being a bankiapt, conveys, or cove- 
nants or agrees to convey his estate and effects, or the 
principal part thereof, for the benefit of his creditors, 
or makes any aiTangement or agreement with his cre- 
ditors, or any person on their behalf, for the distribu- 
tion, inspection, conduct, management or )vinding-up of 
his affairs or estate, or the release or discharge of such 
debtor from his debts or liabilities, shall, within twenty- 


(q) Cranley v. Hillary, 2 Mau. 
& Selw. 120. 

(r) NichoU v. Morris, 3 Barn. & 
Adol. 41 1 Ex parte Glendinning, 
Buck* 517 : Lee v. Lockhart, 3 
Mylne & Craig, 302 ; Cultingworth 
▼. Loytl, 3 Beav. 385, and the cases 
collected, p. 395 ; Bush v. Shipman, 
14 Sim. 239. 

(«) Leicester v. Rose, 4 East, 
872 ; Knight v. Hunt, 5 Bmg. 432 ; 
JNndlebury t. Walker, 4 You. & 
Coll. 424 ; AUagtr v. Spalding, 4 


N. C. 407 ; Higgins v. Pitt, 4 Ex. 
Hep. 312 ; Pfieger v. Browne, 28 
Beav. 391 ; Mare v. Warner, 3 
Giff. 100; Mare v. Earle, 3 GilT. 
108. 

(t) Howden V, Haigh, 11 Adol. 
& £11. 1033; Ex parte Oliver, 4 
De Gex & Smale, 354. See Atkin- 
son V. Denby, & N. 934. 

'* (ii) Stat. 24 8c 2J Viet. c. 134. s. 
194; Hodgson Wightman, 1 H. 
8c Colt. 810. See Ex parte Mor- 
gan, h. C., 9 Jur. N. S. 559, qu, ? 
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eight days from an^ after the execution thereof by such 
debtor, or within such further time as the Court in 
London shall allow, be registered in the Court of Bank- 
ruptcy ; and in default thereof shall not be received in 
evidence. And every such deed, on being so registered 
as aforesaid, shall have a memorandum thereof written 
on the face of such deed^ stating the ^ay and the hour 
of the day at which the same was brought into the 
office of the Chief Registrar for registration (r). 

In some cases an assignment of the debtor’s estate Assignment 
and effects is made to trustees for sale and conversion credUors^voS 
into money, to be divided rateably amongst the ere- as an act of 
ditors. As however this is the process adapted by the 
law in cases of bankruptcy, where it is carried on under 
judicial sanctioif, the law considers that such an assign- 
ment of the whole of the estate of the debtor is an 
aetjof bankruptcy, and as such void, if there be any 
creditor or creditors^wdio have not concurred in it of 
sufficient amount to sue out a petition for adjudication 
of bankruptcy {w). An exception to this rule is made. Exception, 
if a petition for adjudication of bankruptcy do not issue 
Tvdthin three calendar montlis from the execution of such 
a deed by any trader, provided the deed be executed by 
every trustee within fifteen days after the execution 
thereof by the trader, and that the execution by such 
trader and by every such trustee be attested by an at- 
torney or solicitor ; and provided that notice be given 
within one month after the execution thereof by such 
trader in the London Gazette and two London daily 
newspapers, if he reside in London or within forty miles 
of it ; or in the London Gazette, one London daily news- 
paper, and one provincial newspaper published near to 

(v) Sect. }^S» You. & Jerv, 372 ; Ex parte Phil-- 

{w) Tappetiden v. Burgas, 4 Coi|rt of Review, 10 Jur. 717. 

East, 230 ; Dutton v. Morrison, 17 See post, the chapter on Bank* 

Vt's. 193, 199; Powell y, Lloyd, 2 ruptcy of traders. 
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such trader’s residence, if he do not^ reside within forty 
miles of London; and such notice must contain the 
date and execution of the deed, and the name and place 
of abode ‘respectively of every such trustee and of such 
attorney or solicitor (x). 

But every suqji deed must now be registered, as we 
have seen, in tlie Court of Bankruptcy (y). And no 
deed or instrument whatever required to be so regis- 
tered shall bo registered, unless, in addition to the 
oi’dinary stamp duty, it also be impressed with or have 
affixed to it a stamp denoting a duty computed at the 
rate of five shillings upon every hundred pounds, or 
fraction of a« hundred pounds, of the sworn or certified 
value of the estate, or effects comprised in or to be col- 
lected or distributed under such deed or instrument; 
provided, that the maximum of ad valorem duty payable 
in respect of any such deed or instrument shall be .two 
hundred pounds {z). 

The Banknipt Law Consolidation Act, 1849, con- 
tained provisions by which deeds of arrangement be- 
tween a trader and his creditors, signed by six-sevenths 
in number and value of those creditors, whose debts 
amounted to ten pounds and upwards, were binding on 
all the creditors (a). These provisions have now been 
repealed by the Bankruptcy Act, 1861 (6), which sub- 


(*) Stat. 12 & 13 Viet. c. 106, 
I. 88, repealing stat. 6 Geo, IV. c. 
16, s. 4. 

(y) Stat. 24 & 25 Viet c. 134, 
a. 194, anfe, p. 116. 

(*) Sect. 195. It was probably 
the intention of the flramers of the 
act, that the above-mentioned ad 
valorem duty should appl^ only to 
the arrangements provided for by 
the 192nd section of the act, to be 


presently mentioned. The 194th 
section appears to have been 
thrust in amongst other provisions 
in such a way as to cause great 
confusion. But the act ought to be 
read as it stands, if sense can pos- 
sibly be made bi it* 

(a) Stat. 12 & J^yict. c. 106, 
s. 224^^ 

(b) Stat 24 & 25 Viet. c. 134, 
8. 192. 
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Btltutes for them th^ following enactments^ which apply, 
it will be seen, to all debtors, whether traders or not. 
Every deed or instrument made or entered into between 
a debtor and his creditors, or any of them, or* a trustee 
on their bel^lf, relating to the debts or liabilities of the 
debtor, and his release therefrom, or the distribution, 
inspection, management and winding-up of his estate, 
or any of such matters, shall be as valid and effectual 
and binding on all the creditors of such debtor, as if 
they were parties to, and had duly executed the same ; 
provided the following conditions be observed ; that is 
to say, — 

1. A majority in number, representing three-fourtlis 

in value of the creditors of such debtor, whose debts 
shall respectively amoiait to ten pounds and upwards, 
shall, before or after the execution thereof by the 
debtor, in writing ass(Snt to or approve of such deed or 
instrument. ^ 

2. a trustee or trustees be appointed by such deed 
or instrument, such trustee or trustees shall execute the 
same. 

3. The execution of such deed or instrument by the 
debtor shall be attested by an attorney or solicitor. 

4. Witliin twenty-eight days from the execution of 
such deed or instrument by the debtor, the same shall 
be produced and left (having been first duly stamped) 
at the office of the Chief Registrar, for the purpose of 
being registered. 

5. Together with such deed or instrument there shall 
be delivered to the Chief Registrar an affidavit by the 
debtor, or some person able to depose thereto, or a cer- 
tificate by the trustee or trustees, that a majority in 
number, representing three-fourths in value, of the 
creditorq^irfif the debtor whose debts amount to ten 
pounds or upwards, have in writing assented to or ap- 
proved of such deed or instrument; and also stating 
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the amount in value of the pfopertjj and credits of the 
debtor comprised in such deed. 

6. Such deed or instrument shall, before registration, 

bear^sucb ordinary and ad valorem stamp duties as are 
by the act provided (c). ^ 

7. Immediately on the execution thereof by the 
debtor, possession of all the property comprised therein, 
of which the debtor can give or order possession, shall 
be given to the trustees (d). 

The date, names and descriptions of the parties to 
every such deed or instrument, not including the cre- 
ditors, together with a short statement of the nature 
and effect th/sreof, shall be entered by the Chief Regis- 
trar in a book, to be kept exclusively for the pur- 
poses of such registration. Such entry shall be made 
within forty-eight hoims after the deed shall have been 
left with the registrar /is aforesaid ; and a copy of 
such entry shall be published in /he London Gazette 
within four days after the making of such entry (e). 
After registration the debtor and creditors and trustees, 
parties to such deed, or who have assented thereto, 
or are bound thereby, become subject to the jurisdic- 
tion of tlie Court of Bankruptcy, in the same man- 
ner as if the debtor had been adjudged a bankrupt; 
and, except where otherwise expressly provided by the 
deed, all questions arising under it, are to be deter- 
mined according to the law and practice in bank- 
ruptcy (/). After notice of the filing and registration 
of such deed has been given as aforesaid, no execution 
or process against the debtor’s property or person in 
respect of any debt, other than such process by writ or 
warrant as may be had against a debtor about to depart 
out of England, sliall be available to any creditor or 

(c) Stat. 24 & 25 Viet c, 154, («) Sect 193. 

8. 195. Seeonfe, p. 118.' (/) Sect 197. 

(<f) Sect. 192. 
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claimant without Jeave of the Court ; and a certificate 
of the filing and registration of such deed, under the 
hand of the Chief Registrar and the seal of the Court, 
shall be available to the debtor for all purposes, as a 
protection jn bankruptcy (^). In case any petition shall 
be presented for an adjudication in bankruptcy against 
a debtor, after his execution of any such deed and pend- 
ing the time allowed for its registration, all proceedings 
under such petition may be stayed, if the Court shall 
think fit ; and in case such deed shall be duly regis- 
tered, the petition shall be dismissed. If tlie debtor 
cannot obtain the assent of a majority in number repre- 
senting three-fourths in value of his creditors by reason of 
his being unable to ascertain by whom bills of exchange, 
promissory notes, or other negotiable securities, accepted, 
drawn, made, or endorsed by him are holden ; or by 
reason of the absence of creditors in a foreign country, 
or^ other similar circumstancQS, it will be sufficient if he 
obtain the consent ^f a majority in number represent- 
ing tkree-fourths in value of all his other creditors to 
such deed ; provided that notice shall have been in- 
serted by or on behalf of the debtor, in one or more 
newspapers published in the county or place at which 
he shall have carried on business, immediately prior to 
the date of such deed, requiring his creditors to signify 
their assent to, or dissent from such deed, by notice in 
writing addressed to the trustee or trustees thereof, 
within fourteen days from the insertion of such notice, 
and that the affidavit or certificate of the trustee or 
trustees shall state the circumstances of the case, and 
the same shall be allowed by the Court ; and provided 
the deed be in a short form contained in a schedule to 
the act, which shall vest all the estate and effects of the 
debtor in the* trustees of such deed ; and provided that 

(^) Sect. 198. But if the deed avail.* lldcrton v. Jewell, 14 C. B. 
beheld void, the certificate isof no N. S. 665, 


Provision in 
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jority of 
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all such other conditions, as are by t^e act required, be 
duly complied with (A). 

Unfortunately the meaning of these provisions is by 
no means so clear as could be wished, and their exact 
purport will scai cely be settled without much* litigation. 
It seems that aU the creditors of the debtor, and not 
merely those who Execute the deed, ought to be equally 
the objects of its provisions (i) ; and the deed must not 
contain any unreasonable covenant on the part of the 
creditors (A). In estimating the requisite majority, 
secured as well as unsecured creditors must be taken 
into account (Z). But it would seem to be the better 
opinion that the deed need not provide for the distribu- 
tion of the whole of the debtor’s estate amongst his cre- 
ditors (m), as was required by the.corresponding section 
of the Act of 1849 (n). 


An act has also been passed for facilitating arrange- 
ments between debtors and creditofs (o), which applies 
only to such debtors as are not traders within the bank- 
rupt laws. Under this act any such debtor, with the 
concurrence of one-third in number and value of his 
creditors, may, with the sanction of a commissioner of 
the Court of Bankruptcy, and if his debts have not 


{h) Stat, 24 & 25 Viet. c. 134, 

8 . 200 . 

(I) Walter y, Adcock, 7 H. & N. 
541 ; Ex parte Godden, L. J., 32 
L. J. Bankruptcy, 87 ; Dewhurst 
V. Kershaw, 1 Hurl. 6c Colt. 726 ; 
llderton v. Castrique, 14 C, B., 
N. S. 99 ; Ex parte Cockburn, Re 
Smith, L. C. 12 W. R. 184. 

{k) Woods V. Foote, 1 II. & Colt. 
841 ; Inglebach v. Nichols, 14 C. 
B., N. S. 85. 

(/) King V. Rendall, 14 C. B., 
N. S. 721. • 

'(m) Re Rawlings, L. J., 9 Jur. 


N. S. 316; Ex parte Morgan, L.C., 
9 Jur. N. S. 559. But see Walter 
V. Adcock, 7 H. & N. 541. 

(n) Tetley v. Taylor, 1 E. & B. 
521 ; Drew v. Collins, 6 Ex. Rep. 
670 ; March v. Warwick, 1 H. & 
N. 158; Macnaught v. Russell, 1 
H. & N. 611 ; Irving y. Gray, 3 H. 

6 N. 34; Bloomer v. Darkes, 2 C. 
B., N. S. 165 ; Cruger v. Dunlop, 

7 H. & N. 525. ^ 

(o) Stat. 7 & 8 Viet. c. 70. See 
Robins V. Hobbs, 9*1HaVe, 122; 
Chilcote V. Kemp, 3 Ex. Rep. 514. 
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been Improperly i||curred, procure two meetings of Ins 
creditors to be called, to consider any proposal for tlic 
payment or compromise of his debts. And if the major 
part of the creditors in number and value, or iwiie-tenths 
in value, oi: nine-tenths in number whose debts exceed 
twenty pounds, at the first meeting, and three-fifths in 
number and value, or nine-tenths in value, or nine-tenths 
in number whose debts exceed twenty pounds, at tlio 
second meeting, agree to the coi^osition, it will be 
binding as against all the other creditors who had notice 
of the meetings, provided it be confimied b}^ the com- 
missioner, and provided one fiill third in number and 
value of all the creditors were present at the second 
meeting, either in person or by an authorized agent. 

This act has recently been exjdained to extend to 
debtors in custody, Avho may be discharged from cus- 
tody whenever they, if not in-custody, would have been 
entitled, by virtue of the act, to obtain protection from 
arrest<p). 


(p) Stat. 23 & 24 Viet c. 147. 
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CHAPTER IV. 

OF BANKRUPTCY OF TRADERS. 

Under some circumstances a debtor is discharged by 
law from his debt without any actual payment, or with- 
out payment of more than a part of it. This occurs in 
the case of bankruptcy. 

The whole of the law of bankruptcy was until recently 
governed by tjie act to amend and consolidate the laws 
relating to bankrupts (a) which came into operation on 
the 11th of October, 1849, and b/ which all the previous 
acts were repealed. Of these the most important was 
the statute of 6 Geo. 4, c.,16, An Act to amend tjie 
Laws relating to Banknipts,” which had been amended 
and altered by various others (J), the provisions of 
which, with some alterations, were consolidated in the 
act of 1849. But extensive alterations have now been 
made by the Bankruptcy Act, 1861(c), under which 
persons not in trade have for the first time become 
liable to be made bankrupts. But as there is still a 
marked distinction between the law of bankruptcy as 
applied to traders and non-traders, the present chapter 
will be entirely devoted to the bankruptcy of traders, 
a Traders within the meaning of the laws relating to 
bankrupts are — all alum makers, apothecaries, auc- 
tioneers, bankers, bleachers, brokers, brickmakers, 
builders, calendcrers, carpenters, curriers, cattle or 

(а) Stat. 12 & 13 Viet c. 106. Viet c. 96; 8 & ^ Viet c. 48 ; 10 

(б) 1 & 2 Will. IV. c. 56 ; 3 & & 11 Viet c. 102 ; ll & 12 Viet 

4 Will. TV. c. 47 ; 1 & 2 Viet. c. c. 86. 

no ; 2 Viet. c. 11 j 2 & 3 Viet c. (c) Stat 24 & 26 Viet. e. 134. 

29; 6 & 6 Viet c. 122; 7 & 8 
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sheep salesmen, ctach proprietors, cow keepers, dyers, 
fullers, keepers of inns, taverns, hotels or coffee houses, 
lime biumers, livery stable keepers, market gai’deners, 
millers, packers, printers, shipowners, shipwfight^, vic- 
tuallers, warehousemen, wharfingers, scriveners receiving 
other men’s monies or estates into their trust or custody, 
persons insuring against perils of tli# Sea, and all per- 
sons using the trade of merchandize by way of bar- 
gaining, exchange, bartering, comnaission, eonsignment, 
or otherwise in gross or by retail? and all persons who 
cither for themselves, or as agents or factors for others, 
seek their living by buying or selling, or by buying and 
letting for hire, or by the workmanship of goods or com- 
modities. But no farmer, grazier, commefn labourer, or 
workman for hire, receiver-general of the taxes, or mem- 
ber of or subseViber to any incorporated commercial or 
trading companies es^fiblished by charter or act ofparlia- 
m«nt, shall be deemed as such a trader liable to become 
banknipt {d). An sfttomey or solicitH, as such, is not a 
tradef vdthin the bankrupt law ; but if he is in the habit 
of receiving his clients’ money into his own hands and 
investing it for them, and charging a compensation for 
so doing, in addition to his charges for other professional 
business, he will be liable to become bankrupt as a scri- 
vener receiving other men’s monies into his trust (c). 
An alien or denizen is within the bankrupt law(/); 
and so is a married woman carrying on trade for her 
separate use by the custom of London (^), or whilst her 
husband is undergoing sentence of transportation (A). 
But an infant under the age of twenty-one years cannot 


(d) Stat. 12 & 13 Viet. c. 106, 

8 . 6a 

(e) Malkin ^damSf 2 Rose, 
28 ; Ex ff'riix Bathf Mont. 82, 84, 
where the cases are collected. See 
also Wilkinton v. Candlish^ 6 Exch. 
Rep. 91, 97 ; Ex parte Dufaur, 2 


De Gex, M. & G. 246. 

(/) Stat. 12 & 13 Viet. c. 106, 
8. 277. 

ig) Ex parte Carrington, 1 Atk. 
206. * 

(A) Ex parte Franki, 7 Bing. 
762; 1 M.& Scott, 1. 


Attorney or 
solicitor not 
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woman. 


Infant. 
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be a bankrupt, because by the law of England he cannot 
be made liable on contracts entered into by him in the 
course of trade (i). 

A person within the bankrupt laws becomes bankrupt 
by committing an act of bankruptcy. The following 
acts, if done witli^ intent to defeat or delay the creditors 
of a trader, are acts of bankruptcy, namely, if any such 
trader shall depart this realm, or being out of this realm 
shall remain abroad, or depart from his dwelling-house, 
or otherwise absent himself, or begin to keep his house, 
or suffer himself to be arrested or taken in execution for 
any debt not due, or yield himself to prison, or suffer 
himself to be Outlawed, or procure himself to be arrested 
or taken in execution, or his goods, monies or chattels 
to be attached, sequestered or taken in execution, or 
make or cause to be made, either within this realm or 
elsewhere, any fraudulent ^grant or conveyance of any 
of his lands, tcneiSfcnts, goods or chattels, or make or 
cause to be made any fi’audulent surrender of any 'of his 
copyhold lands or tenements, or make or cause to be 
made any fraudulent gift, delivery or transfer of any of 
his goods or chattels (A). It is also an act of bankruptcy 
for a trader to lie in prison for debt for fourteen days, 
or, having been committed or detained for debt, to 
escape out of prison or custody (/). But it is now pro- 
vided that no debtor shall be adjudged bankrupt on the 
ground of having lain in prison as aforesaid, unless, 
having been summoned, he shall not offer such security 
for the debt in respect of which he is imprisoned or 
detained as the commissioner or registrar, whose duty 

(i) Belton V. Hodges, 9 Bing, meyer, 25 Bear. 88; 3 De Gex & 
365, 370. Jones, 13 ; PenricU ?. Reynolds, 11 

[k) Stat. 12 8e 13 Viet c. 106, s. C. B., N. S. 709. ^ 

67 ; Bx parte Bland, 6 De Gex, (/) Stat. 24 & 25 Viet. c. 134, 
Mr & G. 757 ; Johnson y. Fesen^ a. 71* 
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it would otherwise be to adjudicate, shall deem reason- 
ably sufficient (m). 

Most of the above actsof bankruptcy have* been* such 
ever since U bankrupt was first defined by the statute of 
Elizabeth touching orders for bankrupts” (n). Bank- 
ruptcy was then considered as a cri^S, and the bank- 
rupt was called ^‘an offender” (o). But in modem 
times bankruptcy has been lookeA upon as the proper 
remedy for a trader in embarrassed circumstances. He 
gives up all his property to liis creditors, to be divided 
rateably amongst them ; apd, if his behaviour has been 
free fi:‘om serious blame, he obtains a discharge from past 
liabilities, together with a small allowancc*to enable him 
to begin the world again (p). An act of bankruptcy Declaration of 
may accordingly now be committed by merely filing, in Insolvency, 
the office of the chi<^' registrar, or with the registrar of 
a district Court of Bankruptcy, or of a County Court 
having jurisdiction ?n bankruptcy, a'formal declaration 
signed by the debtor, and attested by a registrar of the 
Court, or by an attorney or solicitor, that he is unable 
to meet, his engagements, provided a petition for adju- 
dication of bankruptcy be filed within two calendar 
months (5'). And a petition for adjudication of bank- Debtor may 
niptcy, under which the debtor is now declared bank- hSnsdf.***'”** 
rupt(r), may be filed by any debtor against himself; and 
the filing of such petition is now an act of bankruptcy, 
without any previous declaration of insolvency by such 
debtor (5). But every debtor petitioning against him- 
self must file in Court a full, true and accurate statement, 
verified by the oath of the petitioner, of his debts and 

(m) Stat. 24 & 25 Viet. c. 134, (q) Stat. 24 8c 25 Viet. c. 134, 

s. 71. • ^ s. 72. 

(n) Sta4. JO Eliz. c. 7. (r) Stat. 12 & 13 Viet c. 106, 

( 0 ) Stat. 13 Eliz. c. 7, a. 10; 2 a. 89. a 

Black. Com. 471. (a) Stat. 24 & 23 Viet. c. 134, 

(p) Pott, p. 143. a. 86, 
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liabilities of every kind, and of the naftnes and residences 
of his creditors, and of the -causes of his inability to 
meet his engagements, within three days after filing his 
petition (t). So an act of bankruptcy may now be 
lawfully concerted or agreed upon betweerf the bank- 
rupt and any creditor or other person (a), which was 
not the case at the time when bankruptcy was consi- 
dered an offence {x). 

We have already seen that the seizure and sale of 
the goods of a trader under an execution upon any 
judgment in a personal acti 9 n for the recovery of any 
debt or money demand exceeding fifty pounds is an 
act of banknlptcy {y). The filing of a petition by or 
against a debtor in any Court having jurisdiction for 
the relief of insolvent debtors in insolvency or bank- 
ruptcy in any of Her Majesty’s dominions, colonies, or 
dependencies, and the adjudication of an act of insol- 
vency or banicruptcy on such petition, is also evidence 
of an act of banlvruptcy (^r). An act of bankruptcy 
may also be committed by non-payment after, what is 
called a judgment debtor summons. Every judgment 
creditor who is entitled to sue out a writ of capias ad 
satisfaciendum (a) against the debtor in respect of any 
debt amounting to 50/., exclusive of costs, may at the 
end of one week from the signing of judgment sue out 
against any trader, whether he be in custody or not, a 
summons called a judgment debtor summons, requiring 
him to appear, and to be examined respecting his ability 
to pay the debt (6). In like manner, where any decree 
or order of a Court of Equity, or order in bankruptcy, 

(0 Stat. 24 & 25 Viet. c. 134, (y) Stat, 24 & 25 Viet. e. 13i, 

8* 93. Gen. Order in Bankruptcy, s. 73, ante^ p. 98. 

Oct. 1861, schedule 5. (z) Sect. 75. * 

(«) Stat 12^ & 13 Viet c. 106, (a) See antet p. 

8. 115. c (5) Stat 24 & 25 Viet. c. 134, 

(x) Ex parte Gouthwaitef 1 Rose, s, 76. 

87 ; Ex parte Brookes^ Buck. 257. 
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insolvency, or luni^jy, directing the pa 3 rment of money, 
is disobeyed by the debtor,. after having been duly served 
on him, and the person entitled to the money, or inte- 
rested in enforcing payment of it, has obtained^ peremp- 
toiy oi’der ^ xing a day for payment, and the debtor, 
being a trader, shall not within seven days after service 
on him of the peremptory order, or A^tliin seven days 
after the day fixed by the i)eremptory order for payment 
(which shall last happen), pay the yioney, or secure, or 
tender, or compound for it, to the satisfaction of the 
creditor, the creditor may at the end of those seven 
days sue out against tlie debtor a judgment debtor sum- 
mons (c). This summons must be served on the debtor To be served 
personally, if he be in England, unless thcicourt issuing personally, 
tlic same sliould direct that service in some other 
manner should be good* service (d). Upon the appear- Debtor to be 
ance of the debtor, he^may be examined on oath by or 
on Jjehalf of the creditor and. by the court respecting 
his ability to satisfy 4he debt, and for the discovery of 
property aj)pli cable in that behalf; and he must pro- 
duce on oath or otherwise his books and papers relating 
to his property as the court shall think fit (e). And if 
after service of such summons the debtor shall not pay 
the debt and costs, or secure, or compound for the same 
to the satisfaction of the creditor, the court may on the 
appearance of the debtor, or if he shall not appear, 
having no lawful impediment allowed by the court, 
adjudge him bankrupt ; and where the debtor has not 
appeared, notice of such adjudication is to be served 
upon him in the same manner as is provided with re- 
spect to service of the summons (/). The debtor is 
then allowed seven days from such notice, or such 
fui-ther time as the court shall think fit, for appearing 
to slioAV cause against the adjudication ; and if he ap- 

(c) Stat. 24 & 25 Viet. c. 134, s. (e) Se«t. 82. 

77. (/) Sect, 83. 

(d) Sect. 79. 

AV.p.r. 


K 
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pear within the time allowed, and slb;>w sufficient cause, 
the adjudication may be annulled ; othenvise at the end 
of the time allowed, or on the judgment of the court 
agai.ist the sufficiency of the cs^use shown, the adjudica- 
tion will become absolute, and notice thereof is to be 
forthwith given in the Ijondon Gazette ; and the ad- 
judication will r(J^ate back to the service of the summons 
or the insertion of the first notice in the London Ga- 
zette, as the case mfiy be {g). 

The act of 1849 contains a further provision, that 
on a proper affidavit of debt being made by any 
creditor, stating, amongst other things, the delivery 
to the tradcu* personally, or to some adult inmate 
at his usual or last known place of abode or busi- 
ness, of written particulars of his demand, with 
notice recpiiring immediate, payment, such trader may be 
summoned to ap|)ear befw’e the bankrn])t coui’t either to 
admit the demand, or to swear that he verily believes 
th«at he has a good defence to such demand or to some 
part of it. And in such case the court is empowei*ed to 
require the trader to enter into a bond with two sui'eties 
to pay such sum as shall be recovered, together with 
such (josts as shall be given in any action which shall 
have been or shall be brought for the recovery of such 
demand or any part thereof (A). And if he admits the 
demand, and does not satisfy the creditor within seven 
days next after the filing of such admission, he commits 
an act of bankruptcy on the eighth day after the filing 
of such admission, provided a petition for adjudication 
of bankruptcy be filed against him within two calendar 
months fiom the filing of the creditor’s affidavit {i). 
After such a summons, an admission of debt may be 

made with the same effect, without the trader’s appear- 

^ \ - 

{g) Stat. 24 & 25 Viet, c. 134, ss. 78, 79; see Ex parte Wood, 4 
8. 84. De Gex, M. & G. 875. 

(/i) Stat. 12 & 13 Viet. c. 106, (t) Sect. 81. 
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ing in court, providid it be made in the prescribed form, 
and there be present some attorney of one of her Ma- 
jesty’s superior courts of law on behalf of such trader, 
expressly named by him and attending at his request? to 
inform him of the effect of such admission before the 
same is signed by him, and provided also that such 
attorney do subscribe his name therek^jts a witness to 
the due execution thereof, and in such attestation declare 
himself to be attorney for the saidL triider, and state 
therein that he subscribes as such {ittorney (A). If the 
trader do not appear when summoned, or if on appearing 
he refuse to sign the admission of debt('/), or admit only 
]i{irt, without swearing to his belief that he has a good 
defence to the debt or to the part not admitted, and if 
recjuired by the court enter into suchrfi bond as is men- 
tioned Jihove, theh he commits an act of bankruptcy on 
the eiglith day after servjco of the summons, unless within 
seven days from such service, or within such enlarged 
time as may be granted to him, he satisfies the creditor, 
or enteili into a bond with two sureties, to be apjiroved 
by the court, to pay such sum and costs as shall be reco- 
vered in any action for the debt ; but the petition for 
adjudication of bankruptcy must be filed within two 
calendar months from the filing of the creditor’s affi- 
davit (m). No person is lunv liable to become bankrupt 
by reason of any act of bankruptcy committed more 
than twelve calendar months prior to tlie filing of any 
petition for adjudication of bankruptcy against him {n). 

When an act of bankruptcy has been committed by a 
trader, any creditor or creditors may petition the Court 
of Bankruptcy for an adjudication of bankruptcy against 
him, provided the amount of their debts be as follows : — 
the debt of any single creditor, or of two or more being 

{h) Staf?n2 & 13 Viet. c. 106, v. Dodd, 8 Ex. Rep. 578 ; S. C. 17 
s. 84. Jur.261.* 

(/) Sect. 83. (t}) Sect. 88. 

{m) Sects. 80, 82 ; see Oldfield 

K 2 


Petitioning 

creditor. 
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partners, 501 or upwards ; the debt two creditors, 70Z. 
or upwards ; and the debt of three or more creditors, 
100/. or upwards: and every person who has given 
credit to hny trader upon valuable consideration for any 
sum pa}'able at a certain time, which time shall not have 
arrived when such trader committed an act of bank- 
ruptcy, may petition or join in petitioning, whether he 
shall have any security for such sum or not (u). The 
debt, however, must be a legal debt, and one for which 
the creditor might s6e at law in his own name (p). The 
truth of the petition is sworn to by the petitioning cre- 
ditor ; and immediately after it is filed, in the case of a 
debtor petitioning against himself, and after adjudica- 
tion, in the ^>ase of a petition filed against a debtor who 
shall be adjudgedr bankrupt, the bankrupt personally, 
and all his estate and eflects of what nature or kind 
soever become subject to the law, of bankruptcy (q). If 
the petitioning creditor* shall not proceed and obtain 
adjudi(%ation within three days lifter his petition shall 
have been filed, or within such extended time ?is shall 
be allowed by the court, the court may at any time, on 
the expiration of such three da}^s, or of such extended 
time, as the case may be, upon the petition of any other 
creditor to the amount required to constitute a petition- 
ing creditor, proceed to adjudicate on such last-men- 
tioned petition. And if a debtor, petitioning against 
himself, does not obtain adjudication wdthin twenty-four 
hours after filing such petition, the court may proceed 
to adjudge the debtor a bankrupt on the petition of any 
competent creditor (r). In the computation of debts 
for the purposes of any such petition, there shall be 
reckoned as debts sums due to creditors holding mort- 
gages or other available securities or liens, after deduct- 
ed) Stat. 24 & 25 Viet. c. 134, (q) Stat. 24 & 25 JT-t. c. 134, 

s. 89. • t s. 87. 

(p) Medlicofs rase, 2 Str. 899 ; (r) Sect. 96. 

Ex parte Sutton, 11 Ves. 163. 
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ing the value of tlie property comprised In such mort- 
gages, securities, or liens, .and such interest and costs 
as shall be due in respect of any of the debts ; but tlnn’e 
shall not be reckoned the amount of the debts Sn vcs|)ect 
of which the petitioner has already taken tlie benelit of 
insolvency, protection, oi* bankruptcy, or debts barred 
by any statute of limitations (s), Tlie#f ords taking the 
benefit of insolvency, &c., appear in this place to be 
used for taking dividends under aiity such insolvency, 

&c. If the trader shall, after thft hlhig of a petition Compounding 
for adjudication of bankruptcy against him, pay to the 
petitioning creditor any money, or give him any satis- act of bank- 
faction or security for his debt, or any part thereof, 
whereby he may receive more in the pound in respect 
of his debt than the other creditors, such trader thereby 
commits an act* of bankruptcy; and if adjudication of 
bankruptcy shall havg been made under such petition, 
the* court may either declare -such adjudication to be 
\ alid, and direct the*same to be proceeded in, or may 
order it to be annulled, and a new petition for adju- 
dication may be filed, which may be supported by 
proof either of such last-mentioned or of any other act 
of bankruptcy (<). 

Formerly a commission of bankruptcy under the Commission of 
great seal issued in every case, whereby certain persons bankruptcy, 
were appointed commissioners for the purpose of di- 
recting that particular bankruptcy (m). Subsequently a 
Court of Bankruptcy was erected in London, and cer- 
tain fixed commissioners appointed, by any one of whom 
the duties of a commissioner were to be performed in 
all cases of bankruptcies in London (a;). The creditor Fiat ‘in bank* 
presented a formal petition to the Lord Chancellor, 
w hereupon .a fiat in bankruptcy issued, whereby the 

(s) 85^24 & 25 Vict. c. 134, (u) Stat. 13 Eliz. c. 7, s. 2 j 6 

s. 97. Geo. c. 16, s. 12. 

(0 Stat. 12 & 13 Vict. c. 106, (:r) Stat. 1 & 2 Will, IV. c. 66. 

s. 71. 
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creditor was authorized to proseoute his complaint 
against the trader in the Court of Bankniptcy, or before 
one of the commissioners of that court (y). And more 
recently iixed commissioners were appointed throughout 
the country, each of whom had a separate «district, and 
formed a court of record (z). But by the Bankruptcy 
Act, 1861, jurisdiction in bankruptcy is now vested in 
the judges of the County Courts, except those of the 
metropolis (a). Ajid provision has been made for the 
reduction of the nuiiiber of the London commissioners 
to three (6). And her Majesty is empowered, upon any 
vacancy in the office of country commissioner, to trans- 
fer, by order in Council, the jurisdiction of such com- 
missioner ta any of the judges of the County Courts 
within the district.(c). 

The adjudica- The fiat was abolished by the » act of 1849 ; and the 
debt, the trading, and the act of bankruptcy hating 
been proved, the trader is adjudged a baidci'upt by the 
court to which the petition is presented (d ) ; ‘ and a 
duplicate of the adjudication is then seiwed on the bank- 
rupt, who is allowed seven days, or such further time 
as the court shall think fit, to show cause against the 
adjudication ; and if, at the expiration of that time, he 
can show no such cause, or if the court adjudge the 
cause showui to be insufficient, notice of the adjudication 
is forthwith advertised in the London Gazette. But 
notice of the adjudication may be advertised imme- 
diately, with the consent of the bankrupt testified in 
writing under his hand before the court (e). • 

(y) Stat. 1 & 2 Will. IV. c. 56, (5) Sect. 2. 

8. 12. (c) Sect. 4.^ 

(jt) Stats. 6 & 6 Viet. c. 122, s. (rf) Stats. 12 & 18 Viet. c. 106, 
BOetseq.i 12 & 13 Viet, e. 106, s. 101 ; 24 & 26 Viet# 134, ss. 
SB. 6—11. • 83, 84. 

(a) Stat. 24 & 25 Viet. c. 184, (e) Stat. 12 & 13 Viet. c. 106, 

s. 3. 8. 104. 
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If the bankrupt not’commence proceedings to dis- 
pute the petition for adjudication, and prosecute the same 
with diligence and effect within two calendar months 
after the advertisement (if he were within the U»ited 
Kingdom ai; the date of the adjudication), or within three 
calendar months (if in any other part of Europe), or 
within a twelvemonth (if elsewhere) ; |lie Gazette con- 
taining the advertisement is conclusive evidence in all 
cases as against such bankrupt, anc^in all actions by his 
assignees for liis debts, that he beeamc a bankrupt pre- 
viously to the date and filing of the petition for adjudi- 
cation, and that the petition was filed on the day stated 
in the Gazette (/). 

The official assignees are officers. of the Bankruptcy 
Court, one of whom is appointed by the court to act for 
every bankruptcy. His duty formerly was to receive 
all, the personal estate and effects, and the rents and 
profits of the real es4ate, and the proceeds of the sale of 
the estate and effects, real and personal, of the bank- 
rupt ; and after the appointment of the creditors’ assig- 
nees, he continued to be an assignee jointly with them. 
But it is now' provided, that at the a])pointment of the 
creditors assignee, all the estate, both real and personal, 
of the bankrupt shall be devested out of the official 
assignee and vested in the creditors’ assignee (^r). And 
the official assignee is forthwith to render to the cre- 
ditors’ assignee a full and particular account or balance 
sheet of the bankrupt’s estate, and of all receipts, pay- 
ments, and other transactions of such official assignee ; 
and also a list of all the creditors of the bankrupt wlio 
have proved their debts against the estate (A). The 
management of the estate is then vested in the cre- 
ditors’ assignee ; except as to debts due to the estate, 

(/) Stat. 12 & 13 Viet c. 106, s. 117., 
s. 233 ; 17 & 18 Viet c. 119, s. 24. (h) Sect. 118. 

(g) Stat 24 & 25 Viet c. 134, 


Gazette ia evi- 
dence of bank- 
ruptey. 


Offieial as- 
signee. 
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not exceeding £10, as to which thei official assignee is 
to be deemed the sole assignee of the estate, notwith- 
standing the appointment of a creditors’ assignee (i). 

As soon as conveniently may be after adjudication 
shall have become absolute, the court appoints a meet- 
ing of the cred<t^rs, of which ten days’ notice is to be 
given in the London (iazette, and which meeting is 
Proof of debts, held at such time ayd f)lace as the court appoints ; and 
at such meeting, a registrar or such other person as the 
court appoints for that purpose j)resides, and receives the 
proofs of th(i debts of the creditors (^). But proof of 
debts may also be made after adjudication, by a declara- 
tion thereof cn due fomi signed by the creditor, and 
delivered or sent , through the General Post to the 
official or creditors’ assignee, as the ease may be(/). 
Proof may also be made by deposition in court, or in 
chambers, or bc;fore a registrar at any meeting of cre- 
ditors elsewhere than in court, anA in some cases by the 
affidavit of a clerk or other person in the creditors’ 
employment {rn). 

As the bankrupt is discharged from sucfi claims 
only as have been or might have been proved under the 
bankruptcy, provision has been made for the proof of 
as many demands as possible. Thus a security, pay- 
able at a future time, may be proved with a rebate 
of interest at the rate of five per cent., to be com- 
puted from the declaration of a dividend to the time at 
which the debt secured would have become payable 
according to the terms upon which it was con- 
tracted («). Provision is also made for the set-off of 
mutual credits or debts between the bankrupt and any 
creditor, so that the balance only shall ’ be claimed or 

(i) Stat. 24 & 25 Viet. c. 184, (m) Sect. 146. 

8. 128. * («) Stat. 12 & 13 Viet. c. 106, s. 

{k) Sect. 109. 172. 

(/) Sect. 144. 
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paid on either sic]^ (o) ; 'also for the proof of any debt 
by any surety by the bankrupt who may have paid it, 
although after the filing of the petition for adjudica- 
tion of banlaniptey, but not so as to disturb fc'i’mor 
dividends (^?). Persons insured may also prove after the 
happening of the loss, and may receive dividends with 
the other creditors, as if the loss had^ happened before 
the filing of the petition (^). Annuity creditors may 
also prove for the value of their annuities, to be ascer- 
tained by the court, regard being had to the original 
price (r) ; and if there should be any collateral surety 
for the annuity, he will be discharged from all claims 
in respect of the annuity on payment of the amount so 
proved (s). Debts payable upon contingencies which 
shall not have hap])cned before the issuing of the fiat 
may be valued* by the* court on the application of the 
creditor, and the amount so ascertained may be proved 
as .the debt(^). It is also provided, that if the bank- Continffcnt 
rupt shall have contracted, before the filing of the 
petition, a liability to pay money upon a contingency 
which shall not have happened, and the demand in re- 
spect thereof shall not have been asceitained before the 
filing of*such petition, then, if the lifibility be not other- 
wise proveable, the person with whom such liability has 
been contracted shall be admitted to claim for such 
sum as the court shall think fit ; and after the contin- 
gency shall have happened, and the demand in respect 
of such liability shall have been ascertained, he shall be 
admitted to prove such demand, and receive dividends 
with the other creditors, and, so far as practicable, as if 
the contingency had happened and the demand had 
been ascertained before the filing of such petition, but 
not disturbing former dividends ; provided such person 

(o) 12 & 13 Viet. c. 106, 
s. 171. 

(p) Sect. 173. 

( 7 ) Sect. 174. 


(r) Sect. 175. 
(a) 5ect. 176. 
(0 Sect. 177. 
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had not, at the time such liability wap contracted, notice 
of any act of bankruptcy by such bankrupt committed ; 
provided also, that ^vhere any such claim shall not have, 
either in whole or in part, been converted into a proof 
within six calendar months after the filing ©f the peti- 
tion, it may, upon the application of the assignees at 
any time afterwards, and if the court shall think fit, be 
expunged either in whole or in part, from the proceed- 
ings (w). Interest op overdue bills and notes may also 
be proved (u ;) ; also the costs, though untaxed, of ob- 
taining any judgment, decree or order, which may have 
been made for any debt or demand, in respect of which 
the plaintiff or petitioner shall prove under the bank- 
ruptcy (y). And it is now further provided, that a per- 
son entitled to enforce against the bankrupt payment 
of any money or costs by process of contempt issuing 
out of any court, may come in as a creditor under the 
bankniptcy for the amount payable under the process, 
subject to the amount being ascertained by taxation or 
otherwise (z). And in all cases, in which the bankrupt 
is liable to pay any rent or other payment falling due at 
fixed periods, the person entitled thereto may prove for 
a proportionate part thereof, up to the day of the adju- 
dication of bankniptcy, in such manner as if the said 
rent or payment grew due from day to day (a). If the 
bankrupt shall have contracted any debt payable by 
instalments, the creditor may prove for the amount of 
such instalments remaining unpaid at the time of the 
petition (d). And if the bankrupt is liable, by reason of 
any contract or promise, to a demand, in the nature of 
damages, Avhloh have not been and cannot be otherwise 


(«) Slat. 12 & 13 Viet. c. 103, 
8. 178, See Parker v. /nee, 4 H. 
8 e N. 53 ; Ex parte Barms, 6 De 
Gex, M.& G. 762 ; Bot/d v. Robins^ 
5 C. B., N. S. 597 ; bWv. Cor- 
bett, 1 E. & E. 692. 


(.r) 12 & 13 Viet c. 106, s. 180. 
(y)Sect. ISr. . 

( 5 ) Stat. 24 & 25 Vict.c. 134, 
8. 149. 

(a) Sect, 150. 

(4) Sect 151. 



OF BANKRUPTCY OF TRADERS. 


liquidated or asoertained, the court may direct such 
damages to be assessed by a jury, and the amount so 
assessed shall be proveable as a debt clue at the time of 
the bankruptcy. But if all parties agree,* the icoiirt 
itself may assess the damages (c). If the bankrupt Premiums on 
shall be liable by reason of any contract or promise to of »»- 

^ ^ ^ surance. 

pay premiums upon any policy of i^nrance, or any 

other sums of money, whether yearly or othenvise, or 
to repay to or indemnify any person against such pay- 
ments, the person entitled to the benelit of such con- 
tract or promise may, if he think fit, a])ply to the court 
to set a value upon his interest under such contract or 
promise, and the court must then ascertain the value 
thereof, and admit such person to prove tlic amount so 
ascertained, and to receive dividends thereon (d). But 
the court may Ht any time expunge or reduce a proof of Court may ex- 
debt, on such applicg,tion and such evidence as it shall aJJee proof!' 
tliink sufficient (e)* If any creditor should hold se- Creditor hold- 
curity upon any 2 )itrt of the property of the bankrupt security, 
by ^vay of mortg.age or lien, such creditor will not be 
allowed to prove for the amount of his debt without 
giving up his security for the benefit of the other cre- 
ditors ( /’). But if he be the sole incumbrancer on the 
property (ff), he may obtain an order for its sgle ; and 
in case the money arising from the sale should be in- 
sufficient to pay him his due, he will be admitted a 
creditor under the bankruptcy for the deficiency, and 
receive dividends rateably with the rest of the creditors, 
but so as not to disturb any dividends already made (A). 

Any mortgagee with the leave of the court first ob- 


(c) Stat. 24 & 25 Viet. c. 134, 
8. 153. 

(d) Sect. ;54. • 

(e) ^ect. 155. 

(/) Ex parte Downes, 18 Vcs. 
290. 


(g) Ex parte JackaoUt 5 Vcs. 
357 ; Ex parte Topham, 1 Madd. 38. 

(h) Rules 55 — 57 of Orders of 
19th Oct., 1852, supersedittg 
Lord Loughborough's Order of 
8th March, 1794. 
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tallied^ may now bid at any sale of the. mortgaged 
property (i). 

At the first meeting of creditors or any adjournment 
thereof, the majority in value of the creditors who have 
proved debts may choose an assignee or assignees of the 
banknipt’s estatt^, to be called the creditors’ assignee, 
subject to the power of the coui-t to reject any person 
chosen who shall appear to such court to be unfit (/e). 
Upon their apj)ointmfent, all the estate both real and 
personal of the bankru]>t is, as has been before men- 
tioned (/), devested out of the official assignee and vested 
in them(w); and as often as any assignee dies or is 
lawfully removed, and a new assignee is duly appointed, 
all such real and porsonal estate^ as was then vested in 
the deceased or removed assignee vests by virtue of 
such appointment in the new assignee, either alone or 
jointly with the existing axssignees, as tlie case may ire- 
quire (n). Formerly a deed of b^i’gain and sale w^as 
executed by the major part of the commissioners Acting 
in the bankruptcy to the assignees, whereby all the real 
and personal estate of the bankrapt, except copyholds, 
was conveyed and assigned to the assignees (o). But 
at length, in the year 1831, when the Court, of Bank- 
ruptcy w'as established in London, it w^as discovered 
that the mere appointment of the assignees might ope- 
rate as effectually as a deed of. conveyance to vest the 
bankrupt’s estate in them. 

As the bankniptcy of a person consists in his com- 
mitting an act of bankruptcy, and not in his being ad- 
judged bankrupt, his assignees, when appointed, become 

(•) Stat. 24 & 25 Viet. c. 134, s. 117. 

8. 132. (n) Stat. 12 & IS Viet(•) **.-. 106, 

ik) Sect. 116. 88. 141, 142. 

(/) Antty p. 135. (o) Stat. 6 Geo. IV. c. 16, ss. 

(w) Stat. 24 & 25 Viet. c.l34, 63, 64. 
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entitled to all tlie«real and personal estate of whicli he 
was possessed at the hour when he committed the act (/>), 
though the legal estate in the bankrupt’s lands remains 
vested in him until conveyed to the assignetjs by 411011 * 
appointment (y). The title of the assignees, it is said, The title of the 
relates back to the act of bankruptcy. The consequences fates bacV^ 
of this rule were formerly very seric^is, as many bonCi the act of 
fide transactions were overturned in consequence of an 
act of bankruptcy having been coipniitted by one of the 
parties without the knowledge o# the other. But after New enact- 
several partial remedies (r), it is now enacted that all 
payments really and bona fide made by any bankrupt, or 
by any person on his behalf, before the filing of a peti- 
tion for adjudication of bankruptcy, and* all payments 
really and bona fide made to any Jiankrupt before the 
filing of such petition, and all conveyances by any bank- 
rupt bona fide mad^ and executed before the filing of 
siuili petition, and all contra^cts, dealings and transac- 
tions is) by and with any bankrupt really and bond, fide 
mado and entered into before the filing of such petition, 
and all executions and attachments against the lands 
and tenements of any bankrupt bona fide executed by 
seizure, and all executions and attachments against the 
goods and chattels of any bankrupt bona fide executed 
and levied by seizure and sale before the filing of such 
petition, shall be deemed to be valid, notwithstanding 
any prior act of bankruptcy by such bankrupt commit- 
ted ; provided the person so dealing with or paying to 
or being paid by such bankrupt, or at whose suit or on 
whose account such execution or attachment shall have 


(l>) Thomas v. Desanges, 2 Bar. & 
Aid. 586 ; Rouch v. Great Western 
Railway Company ^ 1 Q. B. 51. 

{q)JPpe d. Esdaile v. Afitchellt 2 
Mau. & Selw. 446. 

(r) Stat 46 Geo. III. c. 135, a. 
1; 49 Geo. III. c. 121, s. 2 ; 56 


Geo. HI. c. 137, 8. 1 ; 6 Geo. IV. 
c. 16, 88. 81, 82, 84 ; 2 ic 3 Viet, 
c. 11, 8. 12 ; 2 & 3 Viet. c. 29. 

(tf ) Sec Graham v. Furber, 1 4 C. 
B. 13^; S. C. 18 Jur. 61 ; Brewm 
V. Short j Q. B., 1 Jur. N. S. 798 ; 
5 E. & B. 227. 
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isBuedy had not at the time of such payment, conveyance, 
contract, dealing or transaction, or at the time of exe- 
cuting or levying such execution or attachment, or at the 
time of making any sale thereunder, notice of any prior 
act of bankruptcy by him committed (t). The effect of 
this enactment is to substitute the filing of the petition 
for adjudication for the act of bankruptcy, so far as re- 
spects all persons dealing and acting honafide and with- 
Fraudulent out notice of the act of bankruptcy. But it is provided 
preference. enactment shall not give validity to any pay- 

ment, or to any delivery cr transfer of any goods or 
chattels made by any banknipt, being a fraudulent pre- 
ference of any creditor of such bankrupt, or to any con- 
veyance or ecpiitablc mortgage made or given by any 
baukru])t by way of fraudulent ])reference of any cre- 
ditor, or to any execution founded on a judgment on a 
warrant of attorney, or cognovit gctlonem, or judge’s 
order obtained by consent? given by any bankrupt by 
way of fraudulent preference (m). A'-purchase, however, 
from any bankrupt , fide and for valuable considera- 
tion, even if made with notice of an act of bankruptcy, 
shall not be im})eaclied by reason thereof, unless a peti- 
tion for adjudication shall have been filed within twelve 
calendiir months after such act of bankruptcy (a:). 

The estate and effects of the bankrupt, being thus 
• vested in bis assignees, are spld, got in and converted 
into money by them for the benefit of the creditors. 
But it is now provided that, if it shall appear at any 
meeting of the creditors summoned by the assignees by 
notice, stating the object of tlie meeting, and at whicli 
Powth to mort- three-fourths in value of the creditors shall be present 
represented, that the debts of any bankrupt can be 
property. discharged by means of money raised by way of mort- 

(/) Stat. 12 & 13 Viet. c. 106, 

8. 133. 


(u) Sect. 133. 
(or) Sect. 134. 
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gage or pledge of any of his property, and such meeting 
shall pass a resolution accordingly, the assignees may, 
wlien thereunto authorized by order of the coiui:, exe- 
cute such mortgage or pledge with or >vithout*powers oF 
sale, and otlier powers, and in such manner in all re- 
spects as shall be specified in such order (y). And it is 
further provided that, at any time aft^r tlie expiration 
of twelve months from adjudication, or at any earlier 
period with the approbation of the^coui't, the assignees Power to sell 
may sell by auction or tender, oi* with the sanction of 
the court by private contract, all or any of the book- 
debts duo or growing duo to the bankrupt, and the 
books relating tlioreto, and the goodwill of his trade or 
business, and assign the same to the purchaser ; and 
such purchaser shall b^" virtue of the assignment have 
power to sue in ’his own name for the debts assigned to 
him as eftectually, apd with the same privileges con- 
cerpiug proof of the recpiisites of bankniptcy and other 
matters as the assigi^ee himself(5:). 

At the e\[)iration of four months from the date of 
the adjudication of bankruptcy, or as much earlier as 
the court shall appoint, a meeting of the creditors is Dividend, 
lield befijre the registrar, at which the creditors’ as- 
signee submits a statement as to the bankruj)t’s pro- 
perty, which statement it is the duty of the official 
assignee to examine, and a dividend is then resolved on ; 
and at the same time the majority in value of the cre- 
ditors present determine whether any and what allow- Allowance, 
ance shall be made to the bankrupt out of his estate, if 
he has obtained or shall obtain his discharge (a). In mi debts paid 
the payment of dividends no preference is given on *'a*®*^*>*y* 
account of the^ iiatiu'e of the debt, whether judgment 

S*at. 24 & 25 Viet. c. 134, N. S. 506. 
s. 133. (a) Slat. 24 & 25 Viet, c. 184, 

(z) Stat 24 & 25 Viet. c. 134, s. 8, 174. 

137 ; Shipley v. Marshall, 14 C. B., 
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Voluntary pro 
ierence. 

Crown debts. 
Judgment. 

Rent. 

Wages. 

Interest 


debt, bond debt, specialty or simplescontract. In this 
respect the Court of Chanceiy, to which the jurisdiction 
in bankruptcy anciently belonged, and which now exer- 
cises an appellate jurisdiction (Z»), followed its rule that 
- equality is equity. And if any trader, in contemplation 
of bankruptcy (c), should voluntarily, and without pres- 
sure (rl), pay or* secure any one of his creditors, with a 
view of giving him a preference over the others, such 
payment or securityi will be void as against the assig- 
nees (e). The crowif, however, may enforce payment 
of the entire debt of a bankrupt crown debtor, notwith- 
standing the bankrupt laws (^). And a judgment debt, 
if entered up one year at least before the bankruptcy, 
is, by the statute for extending the remedies of creditors, 
a charge in equity on all the bankrupt’s real estate (^). 
The landlord of a bankrupt may also, notwithstanding 
an act of baiikru])tcy, distrain for Ips rent, not exceeding 
one year’s rent accrued prior to the day of the filing of 
the petition for adjudication (//). The wages or salary 
of a clerk or servant of the bankrii])t, for any time not 
exceeding three calendar months and not exceeding 
30/. (i), and also the wages of any. labourer or workman, 
not exceeding 40^., may bo ordered by the court to be 
paid in full (A). In case the proceeds of the bankrupt’s 
estate should be more than sufficient to pay 2()s. in the 
pound, interest at four pe?' cent,, or at such other rate 
as may have been reserv ed or jnay be payable by law, 
is given to the creditors from the date of the petition ; 
and the surplus, after this, is paid over to the bank- 
rupt (/). 


(fr) Stats. 12 & 13 Viet. c. 106, 
8. 12 ; 24 & 25 Viet. c. 134, s. 66. 

(c) Wheelwright v. Jackson^ 5 
Taunt. 109. 

(rf) Crosby v. Crowe/*, 11 East, 
256. < 

(<?) Rust V. Cooper^ Cowp. 629. 
(/) Anon, 1 Atk. 262. 


(g) Stat. 1 & 2 Viet, c. 110, 
s, 13; Ex parte Boyle, 3 De Gex, 
M. &G.515; g.C. 17 Jur. 979. 

(A) Stat, 12 & 18 Viet. c. 106, 
8. 129. 

(/) Sect. 168. 

(h) Sect. 169. 

(/) Sect. 197. 
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111 case at the first, or any other meeting of cre- 
ditors, any proposal shall be made by or in behalf of the 
bankrupt which the major part in value of the cre- 
ditors then present think fit to accept, or if sitch mfijo- 
rity shall oft any ground resolve that no further pro- 
ceedings be taken in bankruptcy, the meeting shall bo 
adjourned fourteen days, in order thai^iotice of such 
resolution may be given to every creditor ; and if at Power to 
sucli adjoumcd meeting a majority in number reprc- ceeSingL^*^^" 
seating three-fourths in value of the creditors present, 
shall so resolve, tlie proceedings in bankruptcy shall be 
suspended, and the bankrupt’s estate shall lie Avound up 
and administered in such manner as such majority shall 
direct ; and tlie bankrupt having made a fdll discovery 
of his cstat-e shall be cyititled to apply for an order of 
discharge (m). And at the first meeting or at any other 
meeting of creditors tabe called for the purpose, and of 
whi«]i ten days’ notice shall have been given in the Power to wind 
London Gazette, thr^e-fourths in number and value of 
the creditors present or represented at such meeting 
may resolve tliat the estate ought to be wound up under 
a deed of arrangement, composition, or otherwise (w). 

And if the court, on due hearing, shall find that such 
resolution was duly carried, and that its terms are 
reasonable and calculated to benefit the general body of 
the creditors under the estate, it shall confirm the same 
and make order accordingly, and in such order shall 
give such directions as to the interim management of 
the estate as it shall deem expedient (o). A deed of 
arrangement may then be signed by or on behalf of 
three-fourths in number and value of all the creditors 
of the bankrupt ; and if the court shall be satisfied that 
the deed has be^n duly entered into and executed, and 
that its terms are reasonable and calculated to benefit 

9 

{m) Stat. 24 & 25 VicL c. 134, («) Sect 185. 

s. 1 10 . (a) Sect. 186. 


W.P.P. 


L 
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the general body of the creditors, it Aay, by order, make 
a declaration of the complete* execution of the deed, and 
may direct the same to be registered with the Chief 
Re^strar^ and may also, if it thinks fit, annul the 
bankruptcy ; and such deed shall thereaftef be as bind- 
ing in all respects on any creditor who has not executed 
the deed, as if Tfs had executed it ; provided such deed 
be registered with the Chief Registrar in the manner 

directed by the order (p). 

• 

If the banknipt had duly surrendered and con- 
formed^ to the bankrupt law, he was formerly cn- 
The certificate, titled to a certificate of conformity; by which he was 
discharged from all debts due by him when he be- 
came banknipt, and fi*om all claims and demands made 
proveable under the barikruplcy ( 9 ). • Formerly the 
certificate was required to be signed by a given pro- 
portion of the creditors (r) ; but, by the Act of 1^^49, 
the court was constituted the solo judge of any objec- 
tions which might be made by any creditors against 
allowing the certificate; and the court might either 
allow the same or refuse or suspend the allowance 
thereof, or annex such conditions thereto as the justice 
of the case might require (s). The certificates were by 
this act divided into three classes. If the bankruptcy 
had arisen from unavoidable losses and misfortunes, the 
bankrupt was entitled to a certificate of the first class. 
If the bankruptcy had not wholly arisen from unavoid- 
able losses and misfortunes, he was entitled to a certifi- 
cate of the second class. And if the bankruptcy had 
not arisen from unavoidable losses or misfortunes, he was 
only entitled to a certificate of the third class {t). But 
all classification of certificates is now abolished (m) ; and 

(p)Stat.24&2{lVictc.l34, 8.187. 198. 

{q) Star. 12 & 13 Vic^ c. 106> (0 Stat. 12 & 13 Viet c. 106, 

■a. 199, 200. ached. Z. 

(r) Stat. 6 Geo. IV. c. 16, a. 122. (u) Stat. 24 & 25 Viet c. 134, s. 

It) Stat 12 & 13 Viet c. 106, a. 157. 
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the bankrupt, if hS has properly conducted himself, is 
entitled to an order of disieharge, which will discharge 
him fiom all debts, claims or demands, prowahle under 
his bantiniptcy (a:). All contracts or securities to intfucc 
any creditor to forbear opposition to the order of dis- 
charge, or to forbear to petition for a rehearing of or to 
appeal against the same, are void ; bift no such secu- 
rity, if a negotiable security, shall be void^s against a 
bond fide holder thereof for value \fithout notice of the 
consideration for which it was given (y). 

Until the bankrupt obtains his discharge all the real 
and personal property which may descend, revert, or be 
devised or bequeathed or come to him, becomes vested 
in his assignees (2r). llut an uncettificated bankrupt 
might maintiun an action for his personal labour per- 
formed after the banklniptcy («), and he might also sue 
in Inspect of contracts made with himself, and also in 
respect of any after-acquired property, if the assignees 
or creditors did not interfere {h). The court, however, 
is now empowered in certain cases of misconduct, either 
to refuse ov suspend the order of discharge, or to grant 
the same subject to any conditions touching any salary, 
pay, emoluments, profits, wages, earnings or income, 
which may afterwards become due to the bankrupt, and 
touching his after-acquired property (c). 

All the proceedings in bankruptcy are entered of 
record in the Court of Bankruptcy (c?); and every pro- 
ceeding or order in bankruptcy appearing to be scaled 


(x) Stat.24&25Vict.c.l34,&161. 

(y) Sect. 166. t 

(z) Stat. 12 & 13 Viet. c. 106, 
8s. 14+ri42. 

(a) Silk V. Osborn, 1 Esp. R. 
140. 

{b) Webb V. Fox, 7 T. Rep. 


391 ; Drayton v. Dale, 2 Barn. & 
Cress. 293; Crofton v. Poole, 1 
Barn. & Adol. 568. 

(c) Stat. 24 & 25 Viet. c. 134, s. 
159. 

(d) Stat 12 & 13 Viet. c. 106, 

S.6. 


Order of dis- 
cJiarge. 


Rig^hts of un- < 

certiOcated 

bankrupt 


Entry of pro- 
ceedings on 
record. 

Evidence. 
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with the seal of any court having jurisdiction in bank- 
ruptcy, or any writing purporting to be a copy of any 
such document, and purporting to be so sealed, is at all 
times, and on behalf of all pei^sons, to be admitted into 
all courts whatever as evidence of such’ documents 
respectively, and of such proceedings and orders having 
respectively takeA place or been made, and to be deemed 
respectively records of such court, without any further 
proof thereof (e). And all courts, judges, justices and 
other officers are bound to^takc judicial notice of the 
signature of any commissioner or registrar of the courts 
and of the seal of the courts, subscribed or attached to 
any judicial or official proceeding or document, to be 
made or si^ed under the provisions of the bankrupt 
acts(/). 

(e) Stat. 24 & 25 Viet. c. 184, ■. (/^ Sect. 204. 

208. 
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CHAPTER V. 

OF BANKRUPTCY OF NON-TRADERS. 

Before the Bankniptcy Act, a person not in 

trade could not be made a bankrupt. He might, how- 
ever, have become insolvent. Insolvency, strictly speak- 
ing, means a general inability to meet pecuniary en- 
gagements («). But the term was very c<jmmonly and 
conveniently applied to the means of getting rid of such 
engagements afforded^ by certain acts of parliament 
passed for the relief of insolvent debtors. 

The principal act/or the relief of insolvent debtors in 
England was the statute 1 & 2 Viet. c. 110, the former 
sections of which are, however, occupied in abolishing 
arrest on mesne process in civil actions, and in extend- 
ing the remedies of judgment creditors against the pro- 
perty of their debtors. So far as the act related to 
insolvent debtors, it was for the most part, a reprint, 
with some important additions, of a previous statute for 
the same purpose (6), by which the laws then existing 
on the subject were amended and consolidated. The 
relief afforded to the debtor was his discharge from 
prison ; and the act accordingly only applied to persons 
in actual custody within the walls of a prison in England. 
Any such person in custody upon any process whatso- 
ever, for or by reason of any debt, damages, costs, sum 
or sums of money, or in consequence of contempt of any 

{a) Biddl€amhe\,Bcndt^ \Ao\, tinued snd amended by stat. 11 
& Ell. 332. Geo. IV. & I Will. IV. c. 38. 

{h) Stat. 7 Geo. IV. c. 57, con- 


Stnt. 1 8f 2 
Viet. c. 110. 


Discharge from 
prison. 
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court whatsoever for non-payment 6f money or costs, 
taxed or untaxed, might at any time within the space 
of fourteen days next after the commencement of his 
actual custody, or afterwards by, permission of the court, 
apjjy by petition to the Court for the E6lief of In- 
solvent Debtors for his discharge from such custody, 
according to provisions of the act(c). In the 
country the petition w%as referred for hearing to the 
County Court of tlic district within which the insolvent 
was in custody (d), ’Xhe insolvent himself was formerly 
the only person who could put the machinery of the act 
in motion ; but afterwards the creditor at 'whose suit the 
prisoner was committed to prison or charged in execu- 
tion might, fx not satisfied within twenty-one days next 
after such prisoner -should have, been so committed or 
charged in execution, himself petition the court for his 
share of the relief (c), which condated in the real and 
personal estate and effects of the prisoner being vested 
in the provisional assignee of the court for the benefit of 
his creditors. 

Veiting order. On the filing of the petition either of the debtor or of 
the creditor, a vesting order, as it 'was termed, was made 
by the court. By this order all the real and personal 
estate and effects of the prisoner, both within tills realm 
and abroad (except his wearing apparel, bedding and 
other such necessaries of himself and his family, and 
his working tools and implements, not exceeding in the 
whole the value of tw^enty pounds), and all the future 
estate to which he might become entitled until his final 
discharge, were vested in the pro\’islonal assignee for 
the time being of the estates and effects of insolvent 

(c) Stat. 1 & 2 Viet. c. 110, ever, the Insolvent Court had no 

8. 35. adequate means of compellw j ♦'^e 

(d) Stat. 10 & 11 Victi c. 102, prisoner to file a schedule of his 

s. 10. property j Hollit v. Bryant, 12 Sim. 

(«} Sect. 36. In this case, how- 492,501. 
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debtors in England (/), ’ The court might subsequently Assignees. 
ha\e appointed any proper person or persons to be 
assignees of such estate and effects^ in whonx the same 
accordingly vested o» the acceptance of th^ appoint- 
ment being signified by him or them to the court (^). 

The estate and effects of the prisoner were then sold and 
converted into money by the assignees* in the manner 
directed by the act (A). And the court had power to 
order that any property of the prisoner might be mort- 
gaged, instead of being sold, if if should appear to the 
court that his debts could be discharged by such 
means (i). If the insolvent were a bencficed clergy- Beneficed 
man, the assignees might have obtained a sequestration 
of the profits of the benefice for the payment of his 
debts (A). And if the insolvent w^jre or had been an 
officer under government, or in the service of the East Officer. 

India Company, a j^rtion of his pay, half-pay, salary, 

on#oluments or pension might, with the written consent 

of the chief officer t)f the department to which he bc- 

long(?d or had belonged, be ordered to be paid to the 

assignees (/). The produce of the insolvent’s estate was 

then divided by tlie assignees rateably amongst the cie- 

ditors(7/i). And if any prisoner should before or after Voluntary pre- 

his inqirisonmcnt, being in insolvent circumstances, have 

voluntarily conveyed, charged or made over any of his 

estate to or in trust for any creditor or creditors, every 

such transaction was declared to be fraudulent and void 

as against the assignees, if made within three months 

before the commencement of the party’s imprisonment, 


(/) Stat. 1 & 2 Viet. c. 110, 
8. 37 ! Fird v. Dabbt, 5 Man. & 
Gr. 309. 

(g) Slat. 2 Viet. c. 110, 
s. 45. 

**(X^Sect 47. See Wright 
Maunder t 4 Beav. 512. 


(l) Sect. 48. 

{k) Sect. 55. See stat. 12 A 13 
Viet. c. 67. 

(/) Stat. 1 & 2 Vict. c. no, 
8. 56. 

(m) Sect. 62. 


V. 
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or with the view or intention on his |)art of petitioning 
the court for his discharge under the act(n). 


Within 'fourteen days next after the making of the 
vesting order, or within such further time as the court 
thought reasonable, a schedule was required to be de- 
livered into the \3f.urt, signed by the prisoner, containing 
a full description of his name, trade or profession, place 
of abode, debts and. property of every description (o). 
Immediately after the** filing of this schedule, a time and 
place were appointed by the court for the prisoner to be 
brought up to be dealt wdth according to the act (p), of 
which due notice was given to the creditors (//). His 
schedule wasrthen examined into on oath by the court ; 
and any creditor might oppose Jfits discharge, and for 
that purpose might put such questions ‘to the prisoner 
and examine such witnesses as the) court thought fit (r). 
After such examination the court was then empowered, 
upon the prisoner swearing to the tVuth of his schedule, 
and executing the warrant of attorney to be mentioned 
aftenvards, to adjudge that such prisoner should be dis- 
charged from custody, and entitled to the benefit of the 
act as to the several debts and sums of money mentioned 
in the schedule, due or claimed to be due, at the time 
of making the vesting order, from the prisoner to the 
persons named in his schedule, or for which such persons 
should have ^ven him credit before the time of making 
such vesting order, and w'hich were not then payable, 
and as to the claims of all other persons, not known to 
the prisoner at the time of the adjudication, who might 
have been indorsees or holders of any negotiable jaecurity 
set forth in the schedule (.9). The discharge might have 


(n) 1 & 2 Viet. c. 110 , s. 59 . 

See Uarrii v. Lloyd^ 6 Beav. 426 ; 
Jackstm V. Thompton, 2 Q. B. 8S7 ; 
8 Man. St Gr« 621. ' 

(o) Sect. 69. 


(p) Sect. 70. 

(q) Sect. 71. 

(r) Sect. 72. 

(s) Sect. 75. Leonard y. Baker f 
15 Mce. St Weis. 202. 
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been, in the. discretion of the court, either immedicato, 
or might have been postponed for six months (Oj 
and in certain cases of flagrant misconduct it might 
have been postponed for any period not exceeding flircc 
years (m). 

The insolvent being thus discharged was fi*ec from EiTectofdia- 
any future imprisonment, and his property was also free 
from execution, at the suit of his creditors, for the debts 
mentioned in the schedule ( ct). And the costs of actions 
and suits (y), and the claims of annuity creditors (ar), 
might have been comprised in such discharge. The Wan-RntofRt- 
discharge, how’ever, w^^s not like that of bankruptcy, cutca^by^*" 
final and complete ; for before any adjuTlication was 
made, the prisoner wa^ recpiircd to execute a warrant of 
attorney, authorizing the entering up of a judgment 
against him in one of #hc superior courts at Westminster, 
in the name of the assignee of assignees, for the amount 
of the prisoner’s unsatisfied debts as stated in the 
schedule. And if at any time it should have appeared 
to the satisfaction of the court that the prisoner wns of 
ability to pay such debts, or any part thereof, or that he 
was dead leaving assets for that purpose, the court 
might have permitted execution to be taken out upon 
the judgment for such sum as it might have ordered, 
such sum to be distributed ratcably among the cre- 
ditors («). 


Under certain circumstances, an insolvent might, by Insolvency un- 
other acts of parliament, have obtained as complete vlct*T ^ 
a discharge from his debts as if he had become bank- 


(0 Sect. 76. . 

(tt) Sects. >7, 78. 
jU^ects. 90, 91. 

(y) Sect. 79. 

(s) Sect. 80. See Bennett v. 


Burton, 12 Ad, & Ell. 657. 

(a) Sect. 87. See also sects. 88 
and 89. See Uawkes v. Ilalliwdl, 
2 Sma.^ GilF. 498. 
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The acts, however, only aj^plied .to such per- 
sons as had become indebted without any fraud, or gross 
or culpable negligence. Accordingly, no person was 
allowed to* take the benefit of such acts if his debts had 
been contracted by any manner of fraud ot breach of 
trust, or any prosecution whereby he had been convicted 
of any offence, ‘dr without having, at the time of be- 
coming indebted, a reasonable or probable expectation 
of being able to pay the debts ; or if such debts were 
contracted by reason of any judgment in any proceed- 
ing for breach of the revenue laws ; or in any action for 
breach of promise of marriage, seduction, criminal con- 
versation, libel, slander, assault, battery, malicious 
arrest, malictous suing out of a fiat in bankruptcy, or 
malicious trespass (c). With these exceptions, any 
person indebted, not being a trader within the bankrupt 
laws, or being such trader, but owing debts amounting 
in the whole to less than ^0/., might, whether he should 
have already been in prison or not\d), have applied for 
the protection of his person from process, on making a 
full disclosure and surrender of all his estate and effects 
for the payment of his debts. The application was 
made to the Court for the llclief of Insolvent Debtors (e). 
But if the petitioner should not have resided for the last 
six calendar months within twenty miles of London, but 
should have resided for that time within the district of 
a County Court, application must then have been made 
to such County Court (/). The whole estate and 
effects of the insolvent were then vested in the provi- 
sional assignee of the Insolvent Court, or in the clerk 
of the County Court, as tlic case might be, for the benefit 


(b) Stats. 5 & & Viet. c. 116; 7 
& 8 Vict. c. 96 ; 10 & 11 Viet. c. 
102 . 

(e) Stat. 5 & 6 Vict. c. 116, s. 
4; 7&8Vict. c. 96, s. 24. 


(d) Stat. 7 & 8 Viet. c. 96, s. 6 ; 
10& 11 Vict. c. 102, s. 7. 

(e) Stat. 10 & 11 Victj^c. 102, 
ss. 6, 8. 

(/) Ibid. s. 6, 
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of all the creditors rateably(^). But the wearing 
apparel, &c., of the petitfoner and his family, not ex- 
ceeding the value of 20/., might have been excepted, as 
in the other Insolvent Act, provided such cxce*pted 
articles, an^ the values thereof, were folly and truly 
described (A). With the exception of the warrant of 
attorney given by the prisoner under tfle other Insolvent 
Act, the pro^^sions of these acts were generally similar 
to those of that act. The filing of^every petition under 
these acts was required to be registered in the registry 
for judgments of the County Courts (/). 

In the reign of Geo, III. an act was passed for the 
discharge of debtors in execution upon any judgment 
for any debt or damages not exceetling 20/., exclusive 
of costs (A). But, as it is now provided that no person 
shall be taken or chifrgcd in execution upon any judg- 
meht in any action for the recbvciy of any debt, wherein 
the sum recovered shall not exceed 20/., exclusive of 
costs (/), this act may now be considered as almost ob- 
solete. 

• 

Since the Bankniptcy Act, 1861 (w), a complete 
change has been made in the law with respect to the 
insolvency of persons not in trade. That act r(q)cals 
all the above-mentioned acts for the relief of insolvent 
debtors, and abolishes the court for their relief (?«). All 
persons whether traders or not arc now subject to the 
bankrupt law (o) ; but no person is to be adjudged a 
bankrupt, except in respect of some one of the acts of 

(g) Stats. 5 & 6 Viet c. 116. s. 439. 

7* 10 & 11 Viet. 102, s. 6. (1) Stat 7 & 8 Viet. c. 96, s. 

(A) Stat 7 A 8 Viet. c. 96, 8 . 9 . 57. 

^(rVStat 17 & 18 Viet c. 16, s. (m) Stat 24 & 25 Viet c. 134. 

2. See ante, p. 100. (n) ^cts. 19—27. 

{k) Stat 48 Geo. III. c. 123. (o) Sect 69. 

See Tolson r. Dykes, 1 Phillips, 


Stat 48 Geo. 8, 
c. 123. 


The Bank- 
ruptcy Act, 
1861. 
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bankruptcy described in the act as applicable to a non- 
trader {p). 

The following acts committed by non-traders are acts 
of bankruptcy. If any person, not being a trader, shall, 
with intent to defeat or delay his creditors, depart this 
realm, or being out of this realm shall with such intent 
remain abroad, or shall with such intent make any 
fraudulent conveyance, gift, delivery or transfer of his 
real or personal estate, or any part thereof respectively, 
such person shall be deemed to have thereby committed 
an act of bankruptcy : Provided always, that before aiiy 
adjudication in bankruptcy shall be made against the 
debtor, under this section, the following rules shall be 
observed: — 

1. A copy of the petition for adjudication shall be 

served personally bn the debtor, cither within 
the jurisdiction, or in such place or country, or 
within such limits abroad, as the court “shall, 
upon application for that purpose, direct : 

2. Such copy petition shall have endorsed thereon a 

memorandum, in a form settled by a general 
order, specifying the time within which the 
debtor is to appear on such petition ; and such 
time shall, when the service is to be made 
abroad, be the time which the court shall think 
reasonable, having regard to the place or country 
where tlic service is to be made : 

3. In no case shall the time for appearance be less 

than thiiliy days after service : 

4. If such personal service has not been effected, the 

court must be satisfied that every reasonable 
effort was made to effect the same, and thsitthe. 


(p) Stat. 24 & 25 Viet. c. 134, s. 69, 
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attempts tS serve such petition came to the 
knowledge of the debtor and were defeated by 
his conduct : 

6. If at the expiration of the time limited for appear- 
ance the court shall, on the hearing of such 
petition, be satisfied that an act of banki-uptcy 
has been committed within th? meaning of this 
section, it may adjudge such debtor to be a 
bankfupt. 

It is also an act of bankruptcy for a non-trader to lie Lyinif in 
in prison for debt for two calendar months, fourteen 
days only being sufficient for a trader (ry). Escape out Escape, 
of custody for debt is also an act of bankruptcy (r). A 
declaration of insolvency is also art act of bankruptcy Declaration of 
whether the insolvent be a trader or not (s). And so is 
his insolvency or bankruptcy in any of the colonies (t). * Insolvency in 
A*non-trader may also comniit an act of bankruptcy by judgment^*’ 
non-payment of a judgment debtor summons; but one debtor sum- 
calendar month must elapse from the signing of judg- 
ment, instead of a week only as in the case of a trader (m). 

And in 4116 case of any order of equity, bankruptcy, in- 
solvency or lunacy, for payment of money, two calendar 
months are allowed to a non-trader .after service on him 
of the peremptory order, instead of seven days as in the 
case of a trader (.r). 

The Bankruptcy Act, 1861,” contains provisions for Pauper and 
the disci large from prison of pauper and lunatic prisoners 
for debt. These provisions apply both to traders and 
non-traders (y). This act also contains provisions for Pay, half-pay, 

the payment of a portion of the pay, half-pay, salary, “ - 

• 

(f) Stat.24 & 26 Viet. c. 134, f. (t) Sect. 76, ante, p. 128. 

t f-unie, p. 126. (u) Sect. 76 ; ante, p. 128. 

(r) AnU, p. 126. (x) ^ect. 77 ; ante, p. 129. 

(i) Sect. 72. (y) Sects. 98-107. 
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Sequestration. 


emolument or pension of any bankrupt to his assignees 
if sanctioned by the chief officer of the department to 
which he may belong or may have belonged (z ) ; also 
for the sec/uestration of the profits of the benefice of any 
bankrupt who is a beneficed clergyman (a). 

After the adjudication of bankruptcy has taken place, 
the proceedings arc now the same, whether the bank- 
rupt may have been u trader or not. 

(f) Stat. 24 & 25 Viet. c. 134, s. 134. (a) Sect. 135. 
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CHAPTER VI. 

OF I N S U K A N C E. 

• • 

Having now considered, though veiy briefly, the subject 
of debts generally, there remain certain debts, payable on 
contingencies, which deserve a sej)aratc notice, namely, 
debts arising under contracts to insure, effected by poli- 
cies of insurance. A policy of insurance, or assurance, PoHcy of in- 
is the name given to an instrument by which a contract 
to insure is entered into ; and a contract ito insure is a 
contract either to indemnify against a loss which may 
arise on the happening of some event, or to pay, on the 
happening of some e\^nt, a sum of money to the person 
insured. The most usual kinds of insurance are, in- 
surance of lives, iiffeurance against loss by fire, and 
insurance of ships and their cargoes against the perils 
of the seas. 

And first, as to life insurance. The advantages of Life insurance, 
life insurance are now so well known, that there is no 
occasion to dilate upon them. By payment of a small 
annual premium during the life insured, a sum of 
money may be secured at his decease, applicable to the 
payment of his debts, for a provision for his family, or 
any other purposes. But as the insurance of lives and 
other events. In which the person insured has no in- 
terest, is often nothing more than a mischievous kind 
of gaming, it is enacted, by an act of the 14th of 
George III., that no insurance shall be made on the i^uranceg on 
life of anyperson, or on any other event whatsoever, the^fniuped ha# 
"Vv herein the person for whose use and l>enefit, or on no interegt 
whose accoimt such policy shall Se made, shall have 
no interest, or by way of gaming or wagering ; and that 



OP mOSES IN ACTION. 


;lgO 


A person may 
insure his own 
life. 


A creditor has 
an insurable 
interest in the 
life of Ms 
debtor. 


0rei^>lRioli assurance shall be null br void> to jJl in- 
tents and purposes whatsoever (a ) ; and that it shall not 
be lawful to make any policy on the life of any person, 
other etent, without inserting. in the policy the per- 
son’s name interested therein, or for whose use or benefit, 
or on whose account such policy is made (6); and that 
in all cases where, the insured hath an interest in such 
life or event, no greater sum shall be recovered or 
received from the ii?surer than the amount or value of 
the interest of the inspired in such life or other event(c). 
But this act does not extend to insurances bona fide 
made on ships, goods or merchandizes (c/), with respect 
to which provisions have been made by another act of 
parliament (c). Every person is considered to have a 
sufficient interest in the duration of his o^vn life to sus- 
tain his own insurance of it ; but if he should afterwards 
put an end to his life, or die by the sentence of the law, 
the insurance will be void*in the hands of his executors; 
and no provision to the contrary coiitaincd in the policy 
of insurance will be of any avail (/). The assignee of a 
person who has insured his own life is not required by 
the above-mentioned statute to have any interest in the 
life of such person, for the statute makes no mention of 
the assignment of policies (^r). A creditor has an in- 
surable interest in the hfc of his debtor to the extent of 
his debt ; but if the debt should be discharged from any 
other source, it was formerly held that the policy would 
thenceforth be void for want of interest (A). This strict 
law was not however usually taken advantage of by 


(а) Stat. li* Geo. III. c. 4S, 
8. 1. Shilling V. Accidental Death 
Inturance Company ^ 2 H. & N.42. 

(б) Sect. 2. Hodsonyr Observer 
Life Astwrance Society^ 8 £. & B. 
40. 

(c) Sect. 8. 

(rf) Sect. 4. 

(e) Stat. 19 Geo. II. c. 87. 


(/) Amicable Assurance Society 
V. Bolland, 4 Bligh, N.S. 194, re- 
versing BoUand v. Disney, 8 Russ. 
851 ; see Cl\ft y. Sehwabe, 8 C. B. 
437. 

(g) Ashley v. Ashley, 8 Sim. 149- 

(h) Godsall V. Bolderoy 9 East, 
72 ; S. C. 2 Smith's Leading 
Cases, 157. 
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the assurance officcfe, who generally paid the sums in- 
sured without any inquiry *as to the extent of the inte- 
rest of the party insured in the life on which the insur- 
ance had been effected (i). And by recent decisions Ik ), 
the doctrine that a contract for life assurance is a con- 
tract for indemnity only has been overruled ; so that if 
the person insuring has an insurabl# Interest at the 
time of effecting the policy, the subsequent loss of such 
interest will not render the policy veid. An interest as Trustee, 
trustee is sufficient to support a lift insurance (/). But Father and son, 
a father has not such an interest in the life of his son as 
to warrant an insurance of it for his own benefit (»i). 

By recent statutes (w), policies of life insurance are 
subject to stamp duties according to the table in the 
note (o). 


Insurance against fire is a contract to indemnify Fire insurance, 
against loss by fire, and is usually renewed from year to 
year on payment of a premium. The person who effects 
such art insurance must have an interest in the property 
insured, and he cannot recover beyond the extent of his 


(i) Lloyd ^ Goold, Cas. Temp. 
Siigden. 20], 

(/r) Dolby v. India London Life 
Assurance Company^ 15 C. B. 365 ; 
S. C. 18 Jur. 1024; Law v. Lon- 
don Indisputable Life Policy Com- 
panyt 1 Kay & John. 223. 

(/) Tidswell v. Angerstein, Peake, 


N, P. Cases, 151 ; Collett v. Mor- 
risout 9 Hare, 162, 176. 

(m) Halford v. Kymer, 10 Barn. 
& Cress. 724. 

(n) Stats. 16 & 17 Viet. cc. 59, 
63, 8s. 10, 11 ; 23 & 24 Viet, c. 
Ill, 8. 10. 

8, d. 


(o) Where the sum insured does not exceed £25 ,,.03 
Exceeding £25, and not exceeding £500, tlien for 

every £50 and any fractional part of £50 ..,06 
Exceeding £500 and not exceeding £1,000, then for 

every £100^nd any fractional part of £100 ..10 

Exceeding £1,000, then for every £1,000 and any 

fractional part of £1,000 10 0 


The stamp on policies for accidental death or per* 
sonal injury is regulated by Stat. 23 & 24 Viet, 
c. 111. 


W.P.P. 


M 
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interest ; neither can he assign hi§ policy without the 
consent of the insurers (p). * When the building insured 
is situate within the limits of the Metropolitan Building 
Adts, any person interested may procure the insurance 
money, in case of fire, to be laid out in repairs or re- 
building (9). A covenant to insure any building within 
such limits is 'tHerefore tantamount to a covenant to re- 
pair to the extent of such insurance, and if entered into 
by a lessee in his lease, will run with the land so as to 
be binding on the assignee of the lease (r). And it 
seems that, according to the true construction of the 
act of Geo. III. relating to this subject, the law is the 
same even if the building be situate beyond the above- 
New enact- mentioned limits («). A recent enactment empowers a 

- . Court of Equity to relieve against a forfeitiue for breach 

Relief against - , 

forfeiture, ot a covenant or condition to insure against tire, when 

no loss or damage by fire has happened, and the breach 
has, in the opinion of the court, been committed 
through accident or mistake, or otherwise without fi*aud 
or gross negligence, and there is an insurance on foot at 
the time of the application to the court in conformity 
with the covenant to insure (t). But the same person 
is not to be relieved more than once, or where a for- 
feiture has been already waived out of court (m). It is 
Lessor to jiave also provided that the person entitled to the benefit of 
maU^iisuVaiJce" covenant on the part of the lessee or mortgagee to 
insure against fire shall, on loss or damage by fire hap- 
pening, have the same advantage from any then subsist- 
ing insurance of the premises, effected by the lessee or 

{;)) ZyticA V. na/w//,4Bro. Pail. of Real Property, 816, 2nd cd.; 
Cas. 481 ; Saddlers* Company v. 326, Srd ed. ; 331, 4th ed. ; 342, 
Badcockj 4 Atk. 554. 5th ed. ; 859, 6th ed. 

{q) Stat. 14 Geo, III. c, 78, {«) See 4* Jur. N. S. pt. 2, p. 

S.88. This section is not repealed 132; Simpson v.* Scottish Unions 
by stat 18 & 19 Viet, c, 122, s. fc., V. C. W., 11 W. R. 459... 
109. ( (t) Stat. 22 & 23 Viot. c. 35, 

(r) Pernon v. Smith, 5 Barn. & s. 4; Page v. Bennett, 2 GilF. 117. 
Aid. 1 ; see Principles of the Law (tt) Sect. 6. 
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mortgagee, or by afiy person claiming under him, but 
not effected in conformity with the covenant, as he would 
have fi’om an insiu*ance effected in conformity with the 
covenant (x). There is a further enactment, which will Protection of 
be very beneficial to the purchasers of leasehold pro- 
perty, namely, that where, on a hona Jide purchase of 
such property, the purchaser is furnished with a receipt 
for the last payment of rent accrued due before the 
completion of the purchase, and an insurance is subsist- 
ing in conformity with the lessee’s covenant to insure,* 
the purchaser shall not be liable for any breach of such 
covenant, committed at any time before the completion 
of the purchase, of which he had not notice before such 
completion (y). 

The insurance of shfps and their cargoes from the Insurance of 
perils of the seas is a^mattcr belonging rather to mci*- 
cantile law than to the department of conveyancing. In 
this kind of insurance, as well as in the others, an 
interest in the property insured must generally belong 
to the painty effecting the insurance, if the ship be a 
British vessel, or the goods be laden on board any such 
vessel (z). Full information on this subject will be 
found in Park on Insurance, Arnould on Marine Insur- 
ance, Abbott on Shipping, and in the chapter on mari- 
time insurance in the late J. W. Smith’s admirable 
Compendium of Mercantile Law. Connected with 
maritime insurance are bottomry and respondentia, Bot- Bottomry, 
tomry is an agreement by which a vessel is hypothe- 
cated or pledged by the owner for the payment, in the 
event of her voyage terminating successfully, of money 
advanced to him for the use of the vessel, together with 
interest, which interest, in consideration of the risk in- 
curred, is generally &r beyond five per cent., formerly 
\iie legal rate. Respondentia is a somewhat similar Respondentia. 

(*) Stat. 22 & 23 Viet c. 35, (y) Sect. 8. 

s. 7. (*) Stat 19 Geo. II. c. 37, s. 1. 

M 2 
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contract with respect to the cargo, Except that the bor- 
rower only is responsible in^the event of the safe termi- 
nation of the voyage, the lender having no lien on the 
goods (fl). These contracts appear to be of little im- 
portance since the repeal of the usury law.® 

(a) 2 Bkck. Com. 457 . 
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CHAPTER VIL 


OF ARBITRATION, 


Instead of the ultimate remedy of an action at law or 
suit in equity, recourse is sometimes had for the set- 
tlement of disputes to the more amicable expedient of 
arbitration. And in some transactions, especially in Agreements to 
articles of co-partnership between traders, it is usual to ®*^*^*‘ 

stipulate that, if any dispute shall arise, it shall be re- 
ferred to the determination of two indilfereAt persons as 
arbitrators, or of their qmpire, who is usually and very 
jiroperly required to be chosen by the arbitrators before 
tlicy proceed to take the subject in question into consi- 
der^ion (a). And it is agreed*that the award in writing 
of the arbitrators, or of their umpire in case of their 
disagreement, shall be binding and conclusive on all 
parties. 


As the courts of law and equity have full jurisdiction Jurisdiction of 
on all questions arising out of agreements of any kind, matters^^agreed^ 
it follows that they retain a jurisdiction over matters to bc^refei^ed 
which the parties themselves have agreed should be 
referred to arbitration (6). Notwithstanding, therefore, 
an agreement to refer disputes to arbitration, either 
party may bring the matter into court (c). But the New enact* 
Common Law Procedure Act, 1854, now provides, 
that, whenever the parties to any deed or instrument in 
writing to be thereafter executed shall agree to refer 
their differences* to arbitration, and one of such parties 

(а) See Bates v. Cooke, 9 Barn* (c) Waters v. Taylor, 15 Ves. 

& Cress. 407, 408. 10, 18 ; •Mexborough v. Bower, 7 

(б) Wellington v. Mackintosh, 2 Beav. 127, 132 j Horton v. Sayers, 

Atk. 569. 4 H. & N. 643. 
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shall nevertheless commence any action at law or suit 
in equity against the others m respect of the matters so 
agreed to be referred, the Court may stay the proceed- 
ings on such terms as it may ‘think fit, on being satis- 
fied that no sufficient reason exists why such matters 
cannot be or ought not to be referred to arbitration, 
and that the defendant was at the time of the bringing 
of such action or suit and still is ready and willing to 
concur in all acts necessary for causing such matters to 
be decided by arbitration (<i). And a contract may be 
so worded as to amount to merely an agreement to pay 
so much as an arbitrator may award, in which case 
there can be no right to sue until the award has been 
made (e). 

Reference by The reference of disputes to arbitration appears to 

rule of court, early adopted by the courts of law, with the 

consent of the parties to an action, in cases where' the 
matter in dispute could be more conveniently settled in 
this mode. A verdict was taken for the plaintiff* by 
consent, subject to the award of an arbitrator agreed 
upon by the parties, and the reference was made a rule 
of court. This plan is still continually adopted. The 
arbitrators and the parties to the reference by this means 
become subject to the jurisdiction of the court, Avhicli 
has power to set aside any award which may appear to 
have been given iinjustly or through mistake of the law ; 
or if the award be valid, its performance may be en- 
forced under the penalty of imprisonment for contempt 
of Court. And by the Common Law Procedure Act, 
1854, the court has power, upon the application of either 
party, to order any matter in dispute, which consists 
wholly or in part of matters of mere " account, to be 
referred to arbitration, upon such terms as to costs and 

(d) S tat. 17 & 18 Vict.tj. 125, s. (e) Scott Avertfi 5 House of 
11 ; Hirseh v. Im Thurn, 4 C. B., Lords Cases, 811. Scott v. Corpo- 
K. S., 569. See Mason v. Maddan, ration of Liverpoolf 3 De Gex Se 
6 C. B. N. S. 526. Jones, 334. 
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otherwise as the c«urt iday think reasonable (/). In 
order to extend the benefit^ of this mode of submission 
to ax'bitration to aU cases of controversies between 
merchants and traders or others concerning^ Kiattei» of 
account or trade or other matters, an act of parliament 
was passed in the reign of William the Third, intituled 

An Act for determining Differences bj^rbitration” Act for deter- 

This act empowers all merchants and traders and others ^ces by wSl 
desiring to end by arbitration ryiy controversy, for tration. 
which there is no other remedy but by personal action 
or suit in equity, to agree that their submission of their 
suit to the award or umpirage of any person or persons 
shall be made a rule of any of her majesty’s courts of 
record which the parties shall choose. An^ it provides, 
that, in case of disobedience to the, arbitration or um- 
I)irage to be made pursuant to such submission, the 
party neglecting or refusing to perform and execute the 
sanvj, or any part thereof, shall be subject to all the 
penalties of contemTfing a rule of court when he is a 
suitor* or defendant in such court. And the process to 
be issued accordingly shall not be stopped or delayed in 
its execution by any order, rule, command or process of 
any other court, either of law or equity, unless it shall 
he made to appear on oath to such court that the arbi- 
trators or umpire* misbehave themselves, and that such 
award, arbitration or umpirage was procured by cor- 
I’uption or other undue means. It is also further pro- 
vided (A), that any arbitration or umpirage procured by 
corruption or undue means shall be judged void, and be 
set aside by any court of law or equity, so as complaint 
of such corruption or undue practice be made in the 
court where the rule is made for submission to such 
arbitration or qmpirage before the last day of the next 
term after -such arbitration or umpirage is made and 

if) Stat. 17 & 18 Viet. c. 125, (g) Stat. 9 & 10 Will. III. c. 

ss. 3, 6, 7. 15. ' • 

(A) Sect 2. 
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Every submis- 
sion to arbitra- 
tion may now 
be made a rule 
of court. 


Revocation of 
submission. 


published to the parties. Ther Court of Chancery is a 
court of record within the m^janing of this act (i). And 
it is now provided, that every agreement or submission 
to arbitration by consent may be made a rule of any one 
of the superior courts of law or equity at Westminster, 
on the application of any party thereto, unless such 
agreement or sultmission contain words purporting that 
the parties intend that it should not be made a rule of 
court ; but where it^is provided that it shall be made a 
rule of one of such co»arts in particular, it may be made 
a rule of that court only (j). 

Previously to a recent statute cither party might have 
revoked his .submission, and thus ‘determined the autho- 
rity of tlie arbitrator's ; and this may still be done, if the 
submission relate to criminal matters, ^ wliich are not 
within the statute (A). But it is ^now enacted (/), that 
the power and authority, of any arbitrator or umpire, 
appointed by or in pursuance of uiiy nile of court or 
judge’s order or order of nisi prius in any action,* or by 
or ill pursuance of any submission to reference contain- 
ing an agreement that such submission shall be made a 
rule of any of her majesty’s courts of record, shall not 
be revocable by any party to such reference without^he 
leave of the court by which such rule *or order shall be 
made, or which shall be mentioned in such submission, 
or by leave of a judge (w). And the arbitrator or umpire 
is empowered and required to proceed with the reference 
notwithstanding any such revocation, and to make such 
award although the person making such revocation shall 
not afterwai'ds attend the reference. The court, or any 


(t) Heming v. Swinnerton, 2 Phil. 
79. 

(j) Stat. 17 & 18 Viet. c. 125, 
*• 17 . 

(*) 2 Wms. Saund. 133 e, n. (rf); 
Rejc V. Bardelly 5 Ad. & £11. 619; 


S. C. 1 Nev. &, P. 74. 

(/) Stat 3 & 4 Will. IV. c. 42, 
8. 89. 

(m) See Scott v. Fan Sandauy 1 
Q. B. 102. 
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judge, IS also em{K)wcred under any such reference, by 
rule or order, to command the attendance and examina- 
tion of witnesses, or the production of any document (w). 

And by the act to amend the law of evidence it isr now 
provided, that every arbitrator or other person, having 
by law or by consent of parties authority to hear, receive 
and examine evidence, may administer an oath to all 
siicli witnesses as are legally called before them respec- 
tively (o). 

The Common Law Procedure Act, 1854, now pro- On failure of 
vidcs, that if reference is authorized to be made to a parties judgo 
single arbitrator, and all the parties do not after differ- an arbitrator, 
enccs have arisen concur in the appointmimt of an arbi- 
trator ; or if any appointed arbitra^r refuse or become 
incapable to act, or die, and the terms of the document 
authorizing the reference do not show that^t was in- 
tcivlcd that such vacancy should not be supplied, and 
the parties do not concur in appointing a new one; then 
any purty may servo the remaining parties with a written 
notice to appoint an arbitrator ; and if within seven clear 
days after such notice shall have been served no arbi- 
trator be appointed, it shall be lawful for any judge of 
any of the superior courts of law or equity at West- 
minster, upon summons to be taken out by the party 
having served such notice, to appoint an arbitrator, who 
shall have the same power to act in the reference and 
to make an award as if he had been appointed by con- 
sent of all parties (p). 

The authority of arbitrators Is liable to be determined Death of either 
not only by a revocation of the submission, but also by P®***^’ 
the death of .either of the parties previously to the 

(w) Seat. 3 & 4 Will. IV. c. 42, a. 16. 

8. 40. ( p) Stat. 17 & 18 Viet. c. 125, 

(o) Stat. 14 & 16 Viet. c. 99, a. 12. 
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makmg of the award {q). In order lo obviate this in- 
convenience, k is now usual tO'insert in the order or rule 
of court, by which reference is made to arbitration, a 
provision tJiat the death of either of the parties shall 
not operate as a revocation of the authority of the 
arbitrators, but that the award shall be delivered to the 
executors or admiftistrators of the parties, or either of 
them, in case of their or his decease (r). And the same 
stipulation may be effectually made in a submission to 
Bankruptcy, arbitration by private *hgreement (5). The bankruptcy 
of either party is not a determination of a submission 
to arbitration {t). 

Death, &c., of When the reference is made to two arbitrators, one 

bitratorr.° appointed by each party, it is now provided (m), that 

cither party may, in case of the death, refusal to act or 

incapacity^ of any arbitrator appointed by him, substitute 

a new arbitrator, unless the document authoriziniv the 

reference show that it was intended tiiat a vacancy shoidd 

If one party not be Supplied. And if on such a reference one party 

the other party appoint an arbitrator, cither originally or by way 

may appoint gf substitution as aforesaid, for seven clear days after the 
his arbitrator . i n 1 i i n 

to act solely, other party shall have appointed an arbitrator, and shall 

have served the party so failing to appoint mth notice 

ill writing to make the appointment, the party who has 

appointed an arbitrator may appoint such arbitrator to 

act as sole arbitrator in the reference; and an award 

made by him shall be binding on both parties as if the 

appointment had been by consent ; provided, however, 

that the court or a judge may revoke such appointment 

on such terms as shall seem just. 

(^) Co(^er V. Johnson^ 2 Burn. & (s) Macdougall v. Robertson, 2 

Aid. 394.; Brooke v. Mttchellf ^ You. & Jerv, ,U * S. C. 4 Bing. 
Mee. & Weis. 473. 435 ; 1 Moo. & P. 147. 

(r) Tyler v. Jones, 3 Barn. & (/) Hemsworth v. Bryan, 1 C. B. < 

Cress. 144; Prior v. Hen^brotv, 8 l.Sl. 

Mee. Se W eis. 873 ; 2 Wms.Saund. (n) Stat, 17 & 18 Viet. c. 125, 

133 d, n. (d). s. 13. 
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When no. time is limited for the making of the award, Time for 
it must be made within a'reasonable time (ar) ; but If a award? 
given time be limited, the award must be made within 
that time, unless the time for making it be enlarged (y). 

And if thS award is required to be made and ready to 

be delivered to the parties by a certain day, it will be 

considered as ready to be delivered *3* it be made (z), 

unless the arbitrators should fail to deliver it to either 

of the parties on request made f(fp that purpose on the 

last day (a). The submission to arbitration frequently Knlar^rement 

contains a power for the arbitrators or umpire to enlarge *^^*^*‘"*^* 

the time for making the award ; and in this case the 

time may be enlarged from time to timc(i) by such 

arbitrators or umpire (c), provided the enlargement be 

made on or before thc^ expiration of the time originally 

limited for making the award (rf). And if the submission 

be made a rule of court, then, whether the arbitrators or 

unfpire have power to enlarge the time or not (e), the 

court, or a judge ^thereof, has power to enlarge the 

time (/ ). And should no enlargement be formally made, 

yet the parties may, by continuing their attendance on 

the reference, or by recognizing the proceedings under it, 

virtually empower the arbitrators or umpire to make a 

valid award subsequently to the time originally limited (^). 

And the Common Law Procedure Act, 1854, now pro- 
vides, that the arbitrator acting under any such docu- 
ment or compulsory order of reference, as mentioned in 
the act, shall make his award under his hand, and (un- 

(x) Macdougall v. Robertson, \xVi (c) See Dimsflale v. Robertson, 2 

supra. Jones & Lat. 58. 

(y) I Wms. Saund. 327 a, n. (d) See Reid v. Fryatt, 1 M. & 

(3). Sel. I ; Mason v. Wallis, 10 B. & 

(«) Bradsey v. Clyston, Cro. Car. Cress. 107, 

541. * (e) Parbery v, Neivnham,*! Mee. 

(fl) Brooke v, Mitchell, 6 Mce* & Wells. 378; Leslie Richardson, 
fit Weis. 473. 6 C. B. 378. 

(6) Payne v. Ueakle, 1 Taunt. (/) Stat. 3 & 4 Will. IV. c. 42, 

509 ; Barrett v. Parry, 4 Taunt. s* 39. 

658. {g) Rex v. Hitt, 7 Price, 636. 
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less such document or order respectivSly shall contain a 
different limit of time) within three months after he shall 
have been appointed and shall have entered on the re- 
ference, or shall have been called upon to act by a notice 
in writing from any party ; but the parties ma^, by con- 
sent in writing, enlarge the term for making the award. 
And the superiofftourt of which such submission, docu- 
ment or order is or may be made a rule or order, or any 
judge thereof, may foi» good cause truly stated in the rule 
or order for enlargement from time to time enlarge the 
term for making thQ award ; and if no period be stated 
for the enlargement in such consent or order for enlarge- 
ment, it shall be deemed to be an enlargement for one 
month (A). The word month” in an act of parliament 
now means a calendar month (i). ^ 


Attendance of 
the parties. 


Mode of pro- 
ceeding. 


In proceeding in the business oft the arbitration, the 
arbitrators are bound to require the attendance of the 
parties, for which purpose notice of ^^^hc meetings of the 
arbitrators should be given to them ( /). But if dither 
party neglect to attend cither in person or by attorney, 
after due notice, the arbitrators may proceed .without 
him (A). In taking the evidence the arbitrators are at 
liberty to proceed in any way they please, if the parties 
have due notice of their proceedings, and do not object 
before the award is made (Z). But each must use his 
own judgment (m) ; and in order to obviate any objection, 
they ought to proceed in the admission of evidence 
according to the ordinary rules of law (n). The award 
should be signed by the arbitrators in each other’s 
presence (o), and when made it must be both certain 


(*) Stat. 17 & 18 Viet. c. 125, (/) Hidout v. Pye, 1 Bos. & P. 91. 

8. 15. (m) Whitmore v. Smithy 5 H. & 

(t) Stat. 13 & 14 Viet c. 21, s. 4. N. 824. 

{j) Anon* 1 Salk. 71. (n) Attorney’ Generals, Davison, 

{h) Harcourt v. Ramsbo4tom, 1 M*Clel. & Y. 160. 

Jac. & Walk. 512; Scott v. Van (o) Stalworth v. Inns, 13 Mee. 
Sandau, 6 Q. B. 237. & W els. 466 ; Wade s, Dowling, 
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and final. Thus^if the award be that one party enter Award must be 
into a bond with the other for his quiet enjoyment of 
certain lands^ this award is void for uncertainty ; for 
it does not appear in what sum the bond slfbuld be (p). 

With regard to certainty, however, the rule of law Is id 
cerium est quod cerium reddi poiest^ and therefore an 
award that one of the parties should {>Ay the costs of an 
action is good without fixing the amount of the costs, 
for that may be ascertained by 4;he taxing ofiicer(y). 

On the question of finality man^ cases have arisen. If 
the arbitrators be empowered to decide all matters in dif- 
ference between the parties, the award will not neces- 
sarily be wanting in finality for not deciding on all such 
matters, unless it appear to have been required that all 
such matters should be determined by the award (r). If 
the award reserve to the arbitrators (&*), or give to any 
other person (^), or k) one of the parties (m), any further 
authority or discretion in the matter, it will be bad for 
want of finality. And if the award be that any stranger 
to tile reference should do an act, or that money should 
be paid to, or any other act done in favour of, a stranger, 
unless /or the benefit of one of the parties (or), such 
award will be void (y). An award, however, may be 
partly good and partly bad, provided the bad part is 
independent of and can be separated from that which is 
good ( 2 r). But if, by reason of the invalidity of part of 
the award, one of the parties cannot have the advantage 


a B. 18 Jur. 728 ; 2 E. & B, 44; 
Eads V. U'illiamSf 4 De Gex, M. & 
G. 674, 688. 

( p) Samon*s casct 5 Rep. 77 b. 

(q) Cargey v. Jitchesoiii 2 B. & 
Cress. 170 ; S. C. 3 Dowl. & Ry. 
433 ; 2 Wms. Saitnd. 293 b, n. (a). 

(r) Wright^on v. Bywater^ 3 Mee. 
6c Weis. 199 ; 1 Wms. Saund. 32 a, 
n. (a). 

(«) Manser v. Ueavery 3 Bar. & 
Adol. 293. 


(<) Tomlinv.Mayorqf Ferdwi^t 
6 Ad. 6c Ell. 147. 

(u) Glover y. Barrie, 1 Salk. 71. 

(x) Wood V. Adcock, 7 Ex. Rep. 
468. 

(y) Cooke v. Whorwood, 2 Saund.^ 
337 ; Adam v. Statham, 2 Lev. 
235; Fisher v. Pimbley, 11 East, 
188. 

(»)#Fox V. Smith, 2 Wils. 267 ; 
Aitcheson v. Cargey, 2 Bing. 199. 
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Arbitrator may 
•tate special 
case for the 
opinion of the 
court. 


Setting aside 
the award. 


intended for him as a recompense for that which he is to 
do^ according to that part of- the award which would 
otherwise be valid, the whole will be void (a). If it 
should appear on the face of the award that the arbi- 
trators, intending to decide a point of law, have fallen 
into an obvious mistake of the law, the award will be 
invalid (6). But where subjects involving questions both 
of law and fact are referred to arbitration, the arbitrators 
may make an award ^according to what they believe to 
be the justice of the c^e, irrespective of the law on any 
particular point (c). And it is now provided, that it 
shall be lawful for the arbitrator, upon any compulsory 
reference imdcr the Common Law Procedure Act, 
1854, br upon any reference by consent of parties, 
where the submission is or may be made a rule or order 
of any of the superior courts of faw or equity at West- 
minster, if he shall think fit, and pf it is not provided 
to the contrary, to state his award as to the wholci or 
any part thereof in the form of a* special case for the 
opinion of the court ; and when an action is referred, 
judgment, if so ordered, may be entered according to 
the opinion of the court (rf). 


Wlien the submission to arbitration is not made the 
rule of any other court (c), the Court of Chancery, ac- 
cording to the ordinary principles of equity, has power 
to set aside the award for corruption or other miscon- 
duct on the part of the arbitrators, or if they should be 
mistaken in a plain point of law or fact(/). If the sub- 
mission be made a rule of court under the above-men- 
tioned statute of Will. III. (^), the court of which it is 


(а) 2 Wms. Saund. 293 b, n. 

( 1 ). 

(б) Bidmt v. Pain, 3 Atk. 494 ; 

Riehardion ▼. Noune, 3 Barn. & 
Aid. 237. f 

(e) Re Badger^ 2 Bam. Aid. 
691 ; YwMg V. Wallter, 9 Ves. 364; 
Uodgkimeei ▼. Fernie, 3 C. B., N. S. 


189. 

(d) Stat. 17 •& 18 Viet. c. 125, 
s. 5. 

(a) Nichols v. Roct 3 Myl. & 
Keen, 431. 

(/) Ridoui V. Pain, 3 Atk. 494. 
(g) Stat. 9 & 10 Will. in. c. 
15. 



OF AKBITRATIOK. 


175 


made a rule has ]f)owcr \o set aside the award, not only 
on the grounds of corruption or undue practice mentioned 
in the act, but also- for mistakes in point of law (A) ; and 
no other court has a right to entertain any^pplication 
for this ^rpose (i). The application to set aside the 
award must, however, be made within the time limited 
by the act (A). But although the tiAe limited by that 
statute may have expired, yet, if there be any defect 
apparent on the face of the award, the court will not 
assist in carrying it into effect by granting an attach- 
ment for its nonperformance (/). If the submission to 
arbitration be made by rule or order of the court in any 
cause independently of the statute, the court still retains 
its ancient jurisdiction of setting aside the award on 
account either of the misconduct of the arbitrators, or 
of their mistake in point of law(»i). In analogy, 
however, to the praotice under the statute of Will. Ill,, 
the court in ordinary cases requires application for 
setting aside the ^ard to be made within the time 
limited by that statute (n) ; but upon sufficient grounds it 
will grant such an application, though made after the 
expiration of that time (o). All applications, however, 
to set aside any award made on a compulsory reference 
under the Common Law Procedure Act, 1854 , must be 
made witliin the first seven days of the term next 
following the publication of the award to the parties, 
whether made in vacation or term ; and if no such 
application is made, or if no rule is granted thereon. 


(/*) Zachary v. ShepJierdf 2 T. 
Rep, 781 ; Lowndes v. Lowndes^ 1 
East, 276, overruling Anderson v. 
Coxetert 1 Str. 301 ; see 1 Wms. 
Saund. 327 d, n. 

CO Stftt.a& 10 Will. HI. c. 15, 
s. 2; Nichols v. Roe, 3 Myl. ^ 
Keen, 431. 

ik) Lowndes v. Lowndes^ 1 East, 
276 i anle, p. 167* 


(0 Pedley v. Goddard^ 7 T. Rep. 
73. 

(w) Lucas V. Wilson, 2 Burr. 
701. 

(it) Macarthur ▼. Camphellf 5 
Bam. & Adol. 518. 

(o) Rawsthorn v. Arnold, 6 Barn. 
& Crey. 629; S. C. 9 Dow. & Ry. 
656. 
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bx, if mj rule granted thereon fa aftit^ards discharged, 
the avrard is final (p). The court or a judge has also 
power to remit the matters referred to arbitration, or 
any of thc^, to the reconsideration of the arbitrator, 
upon such terms as to costs and otherwise ^s to such 
court or judge may seem proper {q). 


^ It is usual to provide for the appointment of an um- 

IWoarbitnitoni pire in case the parties should disagree. But the Com- 
mon Law Procedure CA.ct, 1854, now provides (r), that 
when the reference is to two arbitrators, and the terms 
of the document authorizing it do not sliow that it was 
intended that there should not be an umpire, or provide 
otherwise for, the appointment of an umpire, the two 
arbitrators may appoint an umpire at any time within 
the period during which they have power to make an 
award, unless they be called upon j^o make the appoint- 
ment sooner, by notice under the following provision. 
Oii failure of And if, where the parties or tw^ arbitrators are at 
liberty to appoint an umpire or third arbitrator, -such 
wi umpire. parties or arbitrators do not appoint an umpire or 
third arbitrator, or if any appointed umpire or third 
arbitrator refuse to act, or become incapable of acting, 
or die, and the terms of the document authorizing the 
reference do not show that it was intended that such 
a vacancy should not be supplied, and the parties or 
arbitrators respectively do not appoint a new one, then 
any party may serve the remaining parties or the arbi- 
trators, as the case may be, with a written notice to 
appoint an umpire or third arbitrator; and, if within 
seven clear days after such notice shall have been 
served no umpire or third arbitrator be appointed, it 
AsH be lawful for any judge of any of the superior 
courts of law or equity at Westminster, upon summons 

(p) Stat 17 & 18 Vict^c. 125, (r) Stat 17 & 18 Viet c. 125, 

•• 9. 6. H. 
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to be taken 6ut by tbe party having served^Buch notice) 
to appoint an umpire or third arbitrator^ who shall 
have the same power to act in the reference and make 
an award as if he had been appointed by consent of all 
parties («)• ^ 


If an umpire be appointed, his authotity to make an Umpire, 
award commences from the time of the disagreement of 
the arbitrators (^), unless some other period be expressly 
fixed ; and if, after the disagreement of the arbitrators, 
he make an award before the expiration of the time 
given to the arbitrators to make their award, such 
award will nevertheless be valid (u). And it is now 
provided that if the arbitrators shall have allowed their 
time, or their extended time, to expire without making 
an award, or shall have delivered to any party, or 
to the umpire, a notipe. in writing stating that they 
cannjt agree, the umpire may. enter on the reference 
in lieu of the arbitrators (a;). The umpire must be 
chosen by the arbitrators in the exercise of their judg- 
ment and at the same time (y), and must not be deter- 
mined by lot {z), unless all the parties to the reference 
consent to his appointment by such means (a). In 
order to enable him to form a proper decision, he ought 
to hear the whole evidence over again (A), unless the 
parties should be satisfied with his deciding on the 
statement of the arbitrators (c). And the whole matter 


(s) Stat. 17 & 18 Vict. c. 126, 
s. 12 ; see Re Lordf 1 K. & John- 
son, 90 ; Colltna v. Collins, 26 Beav. 
806. 

{t) SmaUes y. Wrighi, 3 Man. & 
Sel. 569 ; Sprigens y. Nash, 5 Mau. 
& Sel. 193. 

(tt) Sprigens y« Nash, ubi sup. 
(x) Stat 17 & 18 Vict c. 126, 
s. 16. 

{y) Re Lord, Q. B. 1 Jur. N. S. 
893; 6E.& B.404. 

W.P.P. 


(«) Jn Re Cassell, 9 Barn. & 
Cress. 624 ; Ford v. Jones, 3 Barn. 
& Adoi. 248. Etaropean, ^c., Ship^ 
ping Company y. Crosskey, 8 C. B., 
N. S., 397. 

fa) Re Jamie80n$^ Adol. & £11. 
946. 

(6) Re SalkeU, 12 Ad. 8r Ell. 
767 ; Be* Hawley, 2 De Gex Sc 
Smale, 33. 

(e) Hall\. Lawrence, 4 T. Rep. 
689. 

K 
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in difference must be submitted to his decision, and not 
some particular points only on which the arbitrators 
may disagree {d\ 

Award for pay- An award for the payment of money creates a debt 

creates a*del!t^ from one party to the other, for wJiich an action may be 
brought in any court of law (<?), and which will be suffi- 
cient to support a petition for adjudication of bank- 
ruptcy ify Ihit \^heii the award is made a rule of 
court, its performance may, as we have secn(^), be en- 
forced by attnchiiKUit. And wlicre the reference is 
made by order of lh(‘ Coui‘t of Chancery (//), or where 
the aAvard requii'es any a(d to be done which cannot 
be enforcecl by an action at law (i), e(|uity will decree 
a specific perforrnlincc. And it is now provided that, 
when any award directs possession of any lands or 
tenements to be delivered to afiy i)ai’ty, the court, of 
which the documcTit authorizing the reference is' or is 
made a rule or order, may order any party to the 
reference who shall be in possession of such lands or 
tenements, or any person in j)osscssion of the same, 
claiming under or put in possession by him since the 
making of the document authorizing the reference, to 
deliver possession of the same to the party entitled 
thereto ]nirsuant to the award ; and such rule or order 
to deliver possession shall have the effect of a judgment 
in ejectment against every such party or ])erson named 
in it, and execution may issue, and possession shall 
be delivered by the sheriff as on a judgment in eject- 
ment (k). 


(d) ToHU V. Saunders, 9 Price, 
612. 

(f) 2 Wms. Saund. 62 a, ii. (5). 
(/) Ex patte Lingatd, 1 Atk. 

241. 

(g) Ante, p. 166. 

(A) Marquis of Ormond v. Kyn» 


nerdey, 2 Sim. & Stu. 15 ; Wood 
V. Taunton, 51 Bcav. 449. 

(i) Hall V. Hindy, 3 P. Wms. 
190. 

(*) Stat. 17 & 18 Viet c. 125, 
8. 16. 
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The award of arbitrators or of an umpire, though in- Award under 
dented and under hand and seal, is not a deed unless ® 

delivered as such (/). It is now subject to stamp duty Stamp, 
according to the table in the note (m). 

(/) Brown v. Vawser^ 4 East, 584. 

£ d, 

( »/) Where the amount or value of the matter in dftj^ute 

shall not exceed 50/ .. .. •• 0 2 6 

And where it shall exceed 50/. and not exceed 

100/ .. .. 0 5 0 

And where it shall exceed 100/. and not exceed 

200 / 010 0 

And where it shall exceed 200/. and not exceed 

500/ 0 15 0 

And where it shall exceed 500/. and not exceed 

750/. • 1 0 0 

And where it shall exceed 750/. and n^t exceed 

1,000/. •. 15 0 

And where it shall exceed 1,000/. and also in all 

other cases not abo'^c provided for 1 15 0 



( 180 ) 


Personal an* 
nuity. 


PART III. 

OP INCORPOREAL PERSONAL PROPERTY. 


CHAPTER 1. 

OF PERSONAL ANNUITIES, STOCKS AND SHARES. 

In addition to goods and chattels in possession, which 
have always \)een personal property, and to debts which 
have long since been considered so, there exist in 
modern times several species of incorporeal personal 
property, to which we now proj)ose to direct our atten- 
tion. These species of, property are certainly not 
choses in possession, neither yet are they like debts 
strictly choses in action, though often classed as such. 
In analogy, therefore, to the well-known division of 
real estate into coiporeal and incorporeal, we have 
ventured to place these kinds of property together into 
a class to be denominated incorporeal personal property. 
A debt no doubt is also incorporeal, but it is still well 
characterized by its ancient name of a chose in action. 

The first kind of incorporeal personal property which 
we shall mention is a personal annuity. This kind of 
property is not indeed of so modem an origin as some 
of those wdiich we shall hereafter mention. It consists 
of an annual payment, not cliarged on real estate ; but 
it may nevertheless be limited to the heirs, or the heirs 
of the body of the grantee. In former tidies it was 
doubted whether an annuity was not a mere chose in 
action, and therefore incapable of assignment (a) ; but 

(a) Co. Litt. 144 b. n. (1). 



OF PERSONAL ANNUITIES, STOCKS AND SHARES. 181 

this objection has long been overruled. When limited to 
the heirs of the grantee it* mil, on his intestacy, descend, 
like real estate, to his heir; but it is still personal pro- 
perty (&), and will pass by his will under a bequest of all 
his personal estate (c). When given to the grantee and 
the heirs of his body, the grantee does not acquire an 
estate tail ; for this kind of inheritan(?e*is not a tenement 
within the meaning of the statute De Donis Conditionali- 
bus {(I). The grantee has merely af fee simple conditional 
on his having issue, such as a grantee of lands would 
have had under a similar grant prior to the statute De 
Donis (c), or as a copyholder would now take in manors 
where there is no custom to entail ( / ). When the 
grantee has issue, he may therefore alien li\e annuity in 
fee simple by a mere assignment*; but should he die 
without issue, the annuity will fail. A personal annuity 
given to a man fan ever will devolve on the executor, 
and not on the heir of the grantee (^). 


The next kind of incoiporcal personal property to be Stock or bank 
considered is stock in the public funds, or bank an- |”o"exisrbelbrc 
nuities.. Previously to the llevolution in 1688 there tlte Revolution, 
was no funded debt properly so called ; although King 
Charles I. and King Charles II. both found occasion ro 
raise money by the grant of annuities in fee simple 
chargeable on particular branches of the revenue. These 
annuities, not being payable out of real estate, appear 
to have been the first instances of personal annuities 
limited to the gi-antees and their heirs, and they gave 


(6) Earl of Stafford v. Buckley, 
S Ves. sen. 171 ; Radburn v. Jervis, 
3 Beav. 450, 461. 

(c) Aubin v. I>tly, 4 Barn. & 
Aid. 59. 

(d) Turner v. Turner, 2 A mb. 
776, 782 ; Earl qf Stafford v. Buck^ 
ley, ubi sup. 

(e) See Principles of the Law of 


Real Property, 30, 36, 2nd ed. ; 
32, 38, Srd & 4tb eds. ; 35, 41, 5th 
& 6th eds. 

(/) Ibid, 286, 2nd cd.; 295, 
3rd ed.; 299, 4th ed. ; 310, 5th 
ed. ; 327, 6th ed. 

(g) ^Taylor v. Martindale, 12 
Sim. 158. 
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The funds are 

redeemable 

annuities. 


occasion to those law suits by which the legal nature 
and incidents of personal annuities have been deter- 
mined ; although some mention of such annuities is cer- 
tainly to b?i found in the old books (^). Soon after the 
lievolution, bowever, a portion of the piiblicfliebt was 
funded, or transferred into perj)etual annuities, payable, 
by way of interest/ on the capital advanced, which capital 
was to be repaid by the government in the manner agreed 
on. And from that time to the present, the funded debt 
of the country has, by* several acts of parliament, been 
greatly increased. Stock in the funds, tliercfore, is 
merely a right to receive certain annuities, by half-yearly 
dividends, as they become due (/>), subject to the right of 
government to redeem such annuities on payment of a 
sti})ulated sum, whioh sum is the nominal value of the 
stock. Thus, 100/. £.‘l per cent. Consolidated Hank An- 
nuities is a right to receive 3/. })er annum for ever, sub- 
ject to the right of govermnent to redeem this annuity 
on |)ayment of 100/. sterling. The Actual value of 100/. 
£3 per Cent. Consolidated Bank Annuities (or COnsols 
as tluiy an^ si lortly termed) of course depends on the 
state ol’the stock market, beiijg generally lower,, though 
it has lately been higher, than the nominal price, which 
is called par. 


Consols for- 
im?rly the in- 
vestment of 
the Court of 
Chancery. 


The public funds are composed of several separate 
stocks, of which, however, by far the largest and most 
im])ortant are the consols. In this fund alone the Court 
of Clianccry formerly invested all tlie money committed 
to its care belonging to the suitors in that court; and, 
as it is a rule of otpiitv, that whatever tln^ Court would 
certainly order to be done may be done without apply- 
ing to the coiu’t, every trustee and executor was justified 


(A) Co. Litt. 144; b ; Fitz. N. B. 174, 177 ; Rawlings v.JenningSy 13 
152 a. ^ Ves. 38, 45. 

(*) tnidman V. Wildman^ 7 Ves. 



OF PERSONAL ANNUITIES, STOCKS AND SHARES. 


183 


in investing in consols any money which he might have 
held in trust’, without any express direction for that 
purpose (A). But should he have invested trust money Liability of 
upon any other security, without express an>;hority so v*est 
to do, he \fould liave been answerable to his cestuis que consols, 
trust for the amount of the money so invested, should 
tlie security have failed ; and it seei^^ also, tliat the 
cestui que trust had an option either to claim tluynonoy, 
or to have so mucli stock as the m^ney im2)roper]y in- 
vested would have purchased at tlic time when the im- 
proper investment was made (/). But when the trustee 
was authorized by the terms of his trust to invest eitlier 
ill the funds or on real securities, it was decided, after 
much conflict of opinion, that the cestui fjiie trust had 
no option to charge the defaulting trustee with any 
larger sum than the fimount of the money lost, with 
intei’est at four per cent. F or had the trustee chosen, 
as Jie might, to invest on rei|l security, the cestui que 
trust woidd liaA C giiined nothing by the siibsiMpient rise 
in the funds (//«). Rei^ent enactments have however now 
largely extended the iji vestments in which trust funds 
may be placed (n). 

The legal nature and incidents of stock in the public 
funds have been fixed by the various acts of parliament 
by which these funds have been cr(;at(Ml. I'hesc^ statutes 
are far too numerous to be here mentioned ; but their 
provisions are generally similar. By one of the earliest Stock Uper- 
of these statutes (o), it is provided, that all persons who 

(/i) Uowe V. Lord nnrfmontlif7 (m) Itohimonw. Robinson, u\}\ 

V«s. liiO; Holland V. Ilufilifis, I(» overruling Walts v. (Jirdlcstont’, ti 
Ves. lit; Tebbs v. Carpenter, 1 lleav. 188, Ames v. Parkinson, 7 
Mad. 806; Norbury v. Norbury, 4 Ilcav. 379, and Ouseley v. Anstru-^ 

Mad. 191. * ther, 10 Beav. 456. 

{1) Forrest'v. Elwes,4iVes. W ; (n) See post, the chapter on 

Pride v. Fooks, 2 Beav. 430 ; Ro- “Settlements.” 
binson v. Robinson, Lords Justices, (o) ^tat. 1 Geo. I. st. 2, c. 19, 

1 De Gex, Mac. Sc Gord. 247. s. 9. 
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shall be entitled to any of the Annuities thereby created, 
and all persons lawMly claiming under them, shall be 
possessed thereof as of a personal estate^ and the same 
shall not ie descendible to the heir. And the same rule 
holds with respect to all the public funds which now 
exist. 

The transfer of stock in the public funds is effected 
only by the signatuyp of the books at the Bank of Eng- 
land in the manner prescribed by act of parliament ; and 
this transfer may be effected either in person or by at- 
torney duly appointed for tlie jiurpose by writing, under 
hand and seal, attested by two or more credible wit- 
nesses (p). JThe legal title to stock belongs to the person 
in whose name it is standing in the bank books ; and 
the bank refuses to recognize trusts, o’’ to keep more 
than one account for the same pprson ; neither will it 
allow of the transfer of ai>y stock into the names of n^orc 
than four persons. Formej’ly the light to stock always 
carried the right to the current half-year’s dividend, and 
the transfer books were closed for some days prior to the 
days of payment of the dividends. But a day for closing 
the books is now fixed in the month preceding that in 
which the dividends are payable ; and^the person whose 
name then appears inscribed in the books as proprietor 
is, as between him and the transferee, entitled to the 
current half-year’s dividend ; and after that day the 
person to whom any transfer is made is not entitled to 
the ciuTent dividend (^). When stock is standing in 
the name of a trustee, the beneficial owner may transfer 
his equitable interest in any manner he pleases. As the 
claim of the beneficial oivner is equitable only, there 
will be no occasion to give to the tmnsfeyee a power of 
attorney to sue in the name of the transferor (r) ; and 


(p) Stat. 1 Geo. I. st. 2^ c. 19, (q) Stat. 24 Viet, c. 3, s. 7. 

8. 11, and subsequent acts. (r) See ante, p. 6. 
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the transferee, on giving notice of the tranfer to the 

trustee, will be entitled to a legal transfer of the stock 

into his own name in the books at the Bank. A recent Stock certi- 

act of parliament contains provisions for the? conversion 

of stock transferable only at the Bank, into stock cei-ti- 

ficates payable to bearer, and transferable accordingly 

from hand to hand (s). 

As the constant fluctuations of kho value of tlic funds 
were long since found to presenf a great temptation to 
gambling on the chance of their rise or full, an act was Sir John Bar- 
passed in the reign of Geo. 11.(0 for the purpose of 
suppressing such transactions. This act ^\as intioduced 
into parliament by Sir John Barnard, wJiose name it 
bears, and it was intituled An Act to prevent the in- 
famous Practice of Stockjobbing.” It contained several 
provisions directed against the practice of fictitious sales 
of. stock for a future time, where the seller had not the 
stock he sold, neitltcr intended to procure it, and the 
buyer had no intention to purchase the amount he con- 
tracted for ; but the only object of the parties was that, 
should tjie stock rise, the vendor should pay tlie buyer 
the difference occasioned by the increase in })rice, and, 
slioxdd it fall, the bu}cr should pay the condor the dif- 
ference occasioned by the decrease (?/). But this act, 
having been found to interfere vith legitimate transac- 
tions, has lately been repealed (z). 


(s) Stat. 26 Vict. c 28 
(0 Stat 7 Geo. II. c. 8. 

(m) See C/ii/d v. Motley, 8 T. 
Rep. 610, Itichscher v. Gregory, 
4 East, C07, 614. The buyer who 

15 interested m thc^nse of the funds 

16 called III ,the language of the 
Stock Exchange, a hall, the seller 
IS a hear, but either party, if un- 
able to pay his differences, becomes 
a lame duck. A stockjobber, pro- 


perly so called, is a person who 
supplies the public, through the 
medium ol the brokers, with money 
or stock to the exact amount they 
may requite, making a profit only 
of 1 8th per cent, on each transac-^ 
tion , a course of business alto- 
gether diffeient from the ** infa- 
mous'’ practices usually called 
stotkjAibing by the public. 

{x) Stat. 2d V let. c. 28. 
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Contract for 
Bale of stock 
not within the 
Statute of 
Frauds. 


Stamp duty 
on contract 
notes. 


Infants. 


Lunatics and 
idiots. 


It seems that stock is not godds^ wares or merchandize 
within the I7th section of the. Statute of Frauds (j/), so 
that it does not require a written memorandum for a 
contract for its sale, if the value exceeds ten pounds and 
the buyer does not accept and receive any part/nior give 
something in earnest to bind the bargain or in part 
payment {z). Contract notes for the sale or purchase 
of Government or other j)ublic stocks or shares, to the 
amount or value ofofive pounds or upwards, are now 
liable to a stamp duty hf one penny (a). 

By a modem act of parliament, the Coiiii; of Chancery 
is empowered to order the dividends of stock belonging 
to infants to he applied for their maintenance (A), l^y 
another act the Lord Chancellor is empowered to appoint 
a person to transfer stock and receive . and ])ay over 
dividends standing in the name ,of or vested in any 
lunatic, idiot or person qf unsound mind beneficially 
entitled thereto, or standing in tlie K»ame of or vested in 
the committee of a lunatic who may have died intestate, 
or himself Ix'come lunatic, or may be out of the juris- 
diction of or not amenable to the process of the Court 
of Chancery, or if it be uncertain whether such com- 
mittee be living or dead, or if he should neglect or refuse 
to transfer such stock and to receive and pay over the 
dividends thereof (c). And the Lord Chancellor is 
ahso (iinpowered to ajipoint a person to transfer stock 
standing in the name of or vested in any lunatic residing 
out of England ; and also to receive and pay over the 
dividends thereof to the curator of such lunatic or other- 
wise as the Lord Chancellor shall think fit (^/). By 

(y) Stat 29 Car. 11. c. 3. See v. Barberf IG M. & W. 06. 

^ante, p. 38. (a) Stat. 23 & 24 Viet. c. 11 J. 

(*) See Numes v. Scipwy 1 Com. (b) Stat. 11 Geo. IV. & 1 W’lll. 
356 ; Pickering v. Appleby, 1 Com. IV. c. 65, 8. 32. 

354; 2 P. Wms. 308 ; Pawle v. (c) Stat. 16 & 17 Viet. c. 70, s. 
Gunn, 4 Bing N. C., 445 ;^Ilumble HO. 

V. Mitchell, 11 A. & E. 205; Knight (d) Sect. 141. 
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another recent act it is provided, tliat, when stock shall 
be standing in the name -of any infant or person of 
unsound mind jointly with any person not under any legal 
disability, such person may alone give a powdr of attor- 
ney to receive the dividends (^). And generally the 
land or stock of any lunatic, in possession, reversion or 
expectancy, may be sold or mortgagee? for the payment 
of his debts, or for his maintenance and otherwise for 
his benefit (/). 

When any person has an interest in stock standing in Distringas, 
the name of another he is enabled to restrain the transfer 
of such stock, or, as it is said, to put a stop upon it, by 
means of a writ of distringas, to be served ujion the Bank 
of England. This writ appears to he in strictness a pro- 
ceeding in a suft supposed to have been commenced by 
the party obtaining k against the Bank and tlie legal 
owner of the stock ; but in practice a suit is not com- 
menced, unless the ri^ht to stop the stock be disputed {g)» 

This Vi-it foi'inerly issued only out of the ecpiity side of 
the; Court of Exchequer ; but when the ecpiitable juris- 
diction gf iliat coui-t was transferred to tlie Comi of 
Clianeery, it was provided that a writ of distringas, in a 
prescri))(;d form, slioidd issue out of the latter court, the 
force and effect of which, and the practice relating to 
tin* same, should be such as was previously in force in 
the Court of Exchequer (/t). I'lie writ commands the 
sheriff to distrain the Bank by their lands and chattels, 
so that they ap[)ear in court to ans^ver a bill of complaint 
lately exhibited against tlu’m and other defendants by 
the ])crson of Gaining the writ. The object of the writ is 
stated in a notice, which is served along witli it, to be 
for the purpose of restraining any transfer of the stock 

{e) Stat. 8 & 9 Viet c. 97, 8. 3. (g) See Wilkinson on the Funds, 

(/) Stat 16 & 17 Viet c. 70, 235—252. 

s. 116 ; 25 & 26 Viet c. 86, ss. (A) ^at 5 Viet c. 5. 8. 5. 

12— H. 
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Stock mny 
charg^cd wi 
judgment 
debts. 


in question until the order of the court be obtained. An 
appearance is accordingly entered by the Bank, and the 
transfer of the stock is thus restrained. When the dis- 
tringas is 'required to be removed, an order of the court 
may be readily obtained for the dismissal of the supposed 
suit. It is sur[)rising that a course by which a cestui 
que trust of sfotk may be so effectually protected from 
any fraudulent transfer by his trustee should not be 

more frequently adrjjited. 

r 

^>e Stock, being a kind of chxm in action, could not for- 
merly have been sold under a fieri facias issued in exc;- 
cution of a judgment against the owner (i). And, in 
fact, in the, acts by wdiich stocks were created, it was 
declared that they jjhould not be taken in execution (/<). 
But by the act for extending the remedies of creditors 
against the property of dc^btors (/), it is provided that 
any judge of one of the sn])erior courts of corntnon 
law {rn), on the application of any judgment creditor, 
may order that any government stock of the debtor 
standing in his own name, or in the name of any person 
in trust for him, shall stand charged with the, payment 
of the judgment debt and interest; and such order shall 
entitle the judgment creditor to all such remedies as he 
would have been entitled to if such charge had been 
made in his favour by the debtor ; but no proceedings 
are to be taken to have the benefit of such charge until 
after the expiration of six calendar months from the 
date of such order (?i). And by a subsequent act of 
parliament (o), this provision is declared to extend to 


(i) Dundas v, Du tens, I Ves, 
jun. IDS. 

' (fc) Baukof England w Lunn^ 15 
Ves. 577. 

(/) Stat.l&2 Viet. c. 110, S.H. 
(in) Miles V. Presland^ 4 Myl. & 
Cr. +31. * 

(«) See Watts v.Jefferycs.Z Mac. 


it Gonl. 372 ; Watts v. Porter^ Q. 
B. 1 Jur.N.S. 133; 3 E.& B.7 t3; 
contra^ Beavan v . Earl qf Oxford^ 6 
De Gex, M. & G. 524, 525, 532 ; 
Scott V. Lord HastittgSf 4 Kay it .1. 
683, 638. 

(o) Stat. 3 & 4 Viet. c. 82, s. 1, 
See Ilulkes v. Day^ 10 Sim. 41. 
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the interest of any judgnient debtor, whether in posses- 
sion, remainder or reversion, and whether vested or con- 
tingent, as well in such stock as in the dividends or 
annual produce thereof, and also to stock in ^vhich the 
debtor may be interested standing in the name of the 
accountant general of the Court of Chancery (/>). And 
in order to prevent any judgnient debt«r«froin disposing 
of the stock authorized to be charged, an order may be 
procured by the creditor, in the fir^jt instance ex parley 
restraining the Bank of England from pennitting a 
transfer of the stock until the order shall cither be made 
absolute (that is confirmed and continued) or discharged ; 
and no disposition of the judgment debtor in the mean- 
time is to be valid or effectual as against tjie creditor. 

And the order will be made absolute if the debtor do 
not, within a time mentioned in the order, show cause 
to the contrary ((/). ^Vhen the debtor is entitled to the 
divylends of stock standing in the names of trustees, 
the order obtained by the creditor charging such divi- 
dends* will be binding on the trustees ; but the Bank 
must still pay the dividends to the trustees as legal 
owners (r), 

Tlie history of the law respecting the transmission of TrnngmisB on 
stock by will affords a curious instance of the enact- 
inents of tluj legislature having been virtually overruled 
by the decisions of the 00011 of Chancery. The acts 
l^y which the funds were created provided, that any 
])erson possessed of stock might devise the same by 
will in writing attested hy two or more credible witnesses ; 
but tliat such devisee should receive no payment till so 
much of the will as related to the stock had been 
entered in the gflice at the Bank ; and in default of such 

(p) See Warhurton Hill, 1 {r) Churchill v . Bank of England, 

Kay, 470. 11 Mee. & Weis. 323; Hr isle ad 

(q) Stat 1 & 2 Viet. c. 110, s. v. fVilkifIs, 3 Hare, 235, and see 

15. Tailor v. Turnbull, 4 H. & N. 495. 



190 


OF INCOHPOREAL PERSONAL PROPERTY. 


devijse the stock should go to the executors or adminis- 
trators {s). The Court of Chancery however held, that 
as stock had been declared by parliament to be personal 
estate, it must, like all other personal estate, devolve, 
in the first instance, on the executor for payment of 
debts, even though it should have been specially be- 
queathed (<) ; that the executor, having it in his 
hands by virtue of his office of executor, was bound 
after payment of del)tvS to dispose of it according to the 
will of his testator, ev6n altliough such will were unat- 
tested (?/). F or, previously to the act for the amendment 
of the laws witli respect to wills (a;), a will of personal 
estate required no attestation. In effect, therefore, a 
person was /gnabled to bequeath his stock by a will 
unattested. All wills, however, are now required to be 
attested by two witnesses. And by a recent act of par- 
liament the provisions of the old acts, which had virtu- 
ally In^en disregarded, have been formally n'poalcd; and 
it is declared that the stock of a deceased person may 
be transferred by his executors or administrators^ not- 
withstanding any specific bequest or disposition thereof 
contained in the will ; but the Bank are not to be re- 
quired to allow of such transfer, or of the receipt of any 
dividend on the stock, until the probate of the will or 
the letters of administration shall have been first left at 
the Bank for registration. And the Bank may require 
all the executors who shall have proved tlie will to con- 
cur in the transfer (y). And the registry of specific 
bequests of stock is no longer required, but merely the 
registry of the names of the deceased party, and of his 
executors and administrators {s). 

(s) Stat I Geo- I. stat. 2, c. 19, 440; Franklin Bank of England ^ 

8 . 12, and subsequent acts. 575, 589. • 

(0 Bank of England v. Moffattf {x) Stat. 7 Will. IV. & 1 Viet. 
S Bro. C. C. 260; Bank of England c. 26. 

V. ParsmSi 5 Ves. 665 ; Bank of (y) Stat. 8 & 9 Viet. c. 97, s. 1. 

England v. Lunn^ 15 Ves. 569. (a) Seet 2. 

(«) Ripley v. IFaterworth, 7 Ves. 
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The next kind of incorporeal personal property which 
we shall mention are shares in joint stock companies. 
J oint stock companies were fonnerly of two kinds, those 
which were incorporate, or made into corpofationSy and 
those which were not so. 

Corporations are legal personages,® always known by 
the same name, and preserving their identity through a 
per|)etual succession of natural persons. Tliey are either 
coiporations sole, composed only*of one person, such as 
a bishoj), a ])arson, or the chamberlain of London ; or 
corporations aggregate y composed of many persons 
acting on all solemn occasions by the medium of their 
common seal (a) ; and it is of such corj^orations that we 
are noAv about to sjjeak. Such •corporations may be 
created eltlier by charter conferred by the queen’s letters- 
patent, or by act ot*n)ar1i ament. And, till a few years 
ago, all joint stock companies wdiich had not obtained 
this expensive sanction were in fact private partnerships 
on a*n extended scale. In the present reign however, 
as Ave shall hereafter see, provision has been made for 
the incorporation of all public joint stock companies (6); 
but such com])anies as are incorporated by letters- 
patent or special act of parliament still enjoy peculiar 
pri\ileges. These companies therefore first require 
notice. 

The nature and incidents of shares in the joint stock 
of companies incorporated by letters-patent or act of 
parliament have generally been determined by their re- 
spective charters or acts of incorjwration. And in the 
great majority of cases, and in all the modern charters 
. • 
(rt) See Bac. Abr., tit. Corpora- 113, partly repealed by stat. 20 & 

tions ; 1 Black. Coin. ch. 18. 21 Viet. c. 49; all now repealed by 

(!») Stat, 7 & 8 Viet, c, 110; the Companies’ Act, 1862, ettt. 

partly repealed by stat. 20 & 21 26 & t6 Viet. c. 89. 

Viet. c. 14, 8. 23 ; 7 & 8 Viet. c. 


Shares. 


Corporations 
sole and aggre« 
gate. 


Companies in- 
corporated by 
charter or act.^ 
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and acts of incorporation, the shares are declared to be 
jxirsonal estate, and transmissible as such. In a few of 
the older companies, of which the New Kiver Company 
is an instan^e(c), the shares are real estate in the nature 
of incorporeal hereditaments. For the future, however, 
all the provisions contained in special acts for the incor- 
poration of joint* sfl,0(?k companies will, as far as possi- 
Clauses ble, be the same. For an act of parliament has been 
Acts. passed “ for consolidating in one act certain provisions 

usually inserted in act^ with respect to the constitution 
of com2)anies incorporated for carrying on undertakings 
of a j)ublic nature ” (^/). Other acts have also been 
passed for consolidating ceidain provisions usually in- 
serted in acts ( authorizing the taking of lands for under- 
takings of a ])ublic nature (c) ; in acts authorizing the 
making of railways (/); in acts for constructing or 
regulating markets and fairs (g ) ; in acts authorizing the 
making of gasworks for supplying towns with gas {h ) ; 
or of waterworks lor supplying townS with water {i ) ; in 
acts for the making and im])roving of harbours, docks 
and piers (h ) ; in acts for ])aving, draining, cleansing, 
lighting and im{>ro\nng towns (/) ; and in acts authoriz- 
ing the making of cemeteries (m). In each of these 
acts enactmcMits are made Avith respect to various 
matters usually contained in acts of incorporation for 
the above purposes ; and it is provided that the clauses 
and provisions of these general acts, save so far as they 
shall be expressly varied or excepted by any special act, 
shall apply to every undertaking which shall thereafter 


(c) Dry hut ter v. BarihohvteWf 2 
P. Wms. 127. 

(rf) Stat. 8 & 9 Viet. c. 16 ; ex- 
d^nded by stat. 26 & 27 Viet. c. 
118. 

(e) Stat. 8 & 9 Viet c. 18; ex- 
tended by stat 28 & 24>Vict c. 
106. 

(/) Stat. 8 & 9 Viet c. 20 ; ex- 


tended by stat. 26 & 27 Viet. c. 92. 
{g) 10 & 11 Viet. c. 14. 

Ih) Stat. 10& 11 Viet. c. 15. 

(0 Stat. 10 & 11 Viet. c. 17; 
extended by stat. 26 ^ 27 Vice. c. 
93. 

(1) Stat. 10 All Viet. c. 27. 
(0 Stat. 10 & 11 Viet. c. 34. 
(jn) Stat. 10 & 11 Viet. c. 65. 
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be authorized by act of p«arliameiit for any of the pur- 
poses above referred to. A uniform ity is thus given 
to the coustitutiou of such companies, and the length of 
the acts of parliament re(|uu*ed to establish •them has 
been greatly diminished. A short title, for the con- 
venience of reference, is given to each act. The act 
first mentioned is called The Co«ipanies Clauses 
Consolidation Act, 1845 ”(^)> *tnd all the others have 
similar titles. 


The Companies Clauses Consolidation Act contains Companies 
]>rovisions with respect to the distribution of the capital ^udatfon^Act, 
of the company into shares, which are to be personal 18^5. 
estate, and transmissible as such (o); with rc8])ect to 
the transfer of shares, which muijt be by deed duly 
stamjied, in which the consideration shall be tnily 
stated (p), and which yannot take place until the trans- 
feror shall have paid all calls for the time being due on 
every share held by him {q ) ; with respect to the trans- 
inissioji of shares by will, intestacy, man-iage of a 
female, &c. (r); with respect to the payment of calls (.v), 
wliich may be made payable by instalments (^), and 
the forfeiture of shares for nonpayment of calls (?/) ; wit h 
respect to the remedies of creditors of the company 
against the shareholders (a:), which are confined to the 
extent of tlieir shares in the capital of the company not 
then paid up, and may be exercised only in case there 
cannot be found sufficient property or effects of the com- 
pany whereon to levy execution {y) ; with respect to the 


(») Seat. 8 & 9 Viet. c. 16, s. 4. 
(o) Sect. 7. 

( ;)) Sect. 14. 

{q) Sect. 16; Hqll v. Norfolk 
Estuary Company ^ Q. B, 16 Jur. 
149 ; Regina v. Londonderry and 
Coleraine Railway Company ^ 1 3 Q.B. 
998. 

(r) Sects. 18, 19. 

W.P.P. 


(») Sects. 21 — 28. See fVolver^ 
harnpton New Waterworke Company 
V. Ilawkes/ordf 6 C. B., N. S. 336* 
(/) Ambergatct^c, Railway Com- 
pany V. Norcliffet 6 Ex, Rep, 629. 
(u) Sects. 29 — 35. 

(jr) Sect. 36. 

iy) J)Aereux v. Kilkenny t ^c. 
Railway Company ^ 5 Ex, Rep. 834 j 
O 
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borrowing of money by the coinpany (2:), the conversion 
of the borrowed money into capital (a), the consolidation 
of the shares into stock (J), general meetings (c), the 
appointmi3nt and rotation of directors (rf), the powers (e), 
proceedings andliabilitiesof thedirector 8 (/),the appoint- 
ment and duties of auditors (^), the accountability of the 
officers of the company (A), the keeping of accounts (z), 
the making of dividends (A), and of bye laws(Z), the 
settlement of disputes by arbitration (w), the giving of 
notices (w), tlie rccot ery of damages and penalties (0), 
and appeals with respect to such damages or penalties 
to the quarter sessions (p ) ; and lastly, with respect to 
affording access to the special act by all parties inter- 
ested (q). «The provisions of the other acts are not of a 
nature to require enumeration. By a recent act of par- 
liament provision has been made for ‘the exoneration 
from stamp duty of transfers of, bonds and mortgages 
given by public companies for money wliich by their 
acts of parliament they may be sViithorized to boiTow, 
on the original bond or mortgage being stamped in tlie 
first instance with three times the amount of the ad 
valorem duty over and above such duty (r). ,, 


JnconTenience J oliit stock companies which had not obtained Icttcrs- 
r«iS'johi?°' patent or special acts of incoiporation were formerly 
stock com- subjected to very great inconvenience whenever they 
panics. occasion to take legal proceedings , against any per- 


Hitohins Kilkenny, Railway 
Gmjtany, 10 C. B. 160; Nixon y. 
Brownlow, S II. & N. 686. 

{z) Stat. 8 & 9 Viet. c. 16, s. 
88 — 56 . 

(a) Sects. 56—60. 

(5) Sects. 61-64. 

(c) Sects. 66—80. 

(4) Sects. 81—89. 

(e) Sects. 90, 91. 

(/) Sects, 92-100. * 

U) Sects. 101-108. 


(A) Sects. 109—114. 

( l ) Sects. 115—119. 

(k) Sects. 120—123. 

(/) Sects. 124—127. 

(m) Sects. 128—134. 

(«) Secte. 135—139. 

( 0 ) Sects. 142—158. 

(p) Sects. 159, 160. 

(q) Sects. 161, 162. 

(r) Stat. 16 & 17 Viet. c. 59, 
8. 14. 
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son who happened to be a shareholder. And every 
shareholder in such companies was sulycct to tlie like 
inconvenience whenever he had occasion to proceed 
against the company. For such a compan}^, however 
extensive, was in law merely a partnership; and a part- 
ner who owes money to the partnership of which he is 
a member, evidently owes a portion it to himself, 
according to his interest in the joint stock ; and in like 
manner a partner who is a creditor* claims part of his 
demand against himself. In eadli case, therefore, an 
account must be settled before the exact debt or credit 
of the partner can be ascertained (s). In order to ob- 
viate the difficulties which thus arose, many joint stock 
companies obtained special acts of parliarncwt, enabling 
tliem to sue and be sued in the name of some officer. 
And an act of -parliament* (0 was passed empowering 
tlie crown to grant, b 3 ^ letters-patent, charters to corn- 
pan ip s for any trading or other purposes whatsoever, 
which, without incofporating such companies, would 
empower them to sue and be sued in the name of some 
officer appointed and registered for the pur])ose. This 
act is still.in force, and it contains a valuable provision, 
cin])owering tlie crown to limit, by the letters-patent, the 
liability of the individual members of the com})any for 
its engagements to a given extent per share (m). Banking 
companies, whose shareholders are generally their cus- 
tomers, were peculiarly subject to the inconvenience 
above referred to in suing and being sued. Accordingly, 
by modem statutes (x), all such banking companies ns 
consisted of more than six members were allowed to 
appoint some public officer who must sue and be sued 


*(«) See Richardt(m v. Bank of 
Ell gland t 4 My. ^ Cr. 165. 

(/) Stat. 7 Will. IV. & 1 Viet, 
c. 73, repealing a former statute 
for a similar purpose, 4 & 5 Will 
IV. c. 94. 


(u) Sect. 4. 

(a) Stat. 7 Geo. IV. c. 46, s. 9 
etseq, \ 1 & 2 Viet. c. 96 ; extended, 
3 & 4 Viet. c. 1 1 1 ; made perpetual, 
5 & 6 Vicl c. 35. 


Letters-patent. 


Banking com- 
panies. 
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on behalf of the company (y). * More recently, however, 
two acts of parliament were passed, the one incorpo- 
rating public joint stock companies, the otlier for pro- 
viding fof the incorporation of joint stock banks. Each 
of these acts requires some notice. 

Joint Stock The first ac^ <v^as intituled An Act for the liegistra- 

RegwtratlLi Incori)oration and Regidation of tioint Stock Coin- 

Act. panics*’ (z). This^ict applied to every joint stock com- 

pany (istablished for any commercial purpose, or for any 
ptirpose of profit (a), or for the purpose of insurancci 
(except banking companies, schools and scientific and 
literary institutions, and friendly, loan and benefit build- 
ing societicfe duly certified and enrolled under the statutes 
in force respecting such societies (6)) ; and the term 
joint stock company” comprehended every j>artncrship 
whereof the capital was divided c.r agreed to be divided 
into shares, and so as to* be transferable without the? ex- 
jircss consent of all the copartners*; and also every insu- 
rance com])any, whetlu'r of lives, ships, or against fii-e or 
storm ; and every cjonijiany for granting or purchasing an- 
nuitii's on lives; and every friendly society insuring to an 
amount not excc(;ding 200/, upon one life or for any one 
person ; and also every partnership which at its forma- 
tion, or by subsequent admission (except any admission 
conse<|uent on devolution or other act of law), should 
consist of more than twenty-five members. But the act 
did not ap])ly to companies incoi’|:)oratcd by statute or 
charter, nor to comjmnies authorized to sue and be sued 
in the name of some officer or person (c). This act, 
Now repealed, however, Ims since been repealed {d). It provided for 

(y) Chafman v. M/tYiin, 5 Ex. IJ Q. B. 600; Bear v. Bromley ^ 21 
Rep, 61 ; Steward v. Greavest 10 L. Jour. Q.'fi. 354; 18 Q. B. 
Mee.& Weis. 711. 271. 

(«) Stat. 7 & 8 Vief. c. 110, (fc) See pos/, pp.209 — 212. 
amended by stat. 10 8^ 11 Viet, (c) Sect 2. 
c. 78. (d) Stat 26 St 26 Viet c. 89. 

(<i) See The Queen v. Whitmarsh, 
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the establishment of a registry office, in wliich the name 
and business of every projected company, togetlier with 
the names, occupations and jilaces of business and resi- 
dence of tlie pix)moters of the company, were Required to 
l)e registered before they could proceed to make public, 
whether by way of prospectus, handbill or advertise- 
ment, any intention or proposal to fornftTie company (c). 
Further particulars were also to be registered as they 
should be decided on from time to •time This re- 

gistration, how- ever, only enabled* the company to act 
j)rovisionally, and it was therefore ternied provisional 
registration. And before the company could act otherwise 
than provisionally, it was re(|uircd to obtain a certificate 
of complete registration. This certificate could only be 
obtained on production of a deed gf settlement of the 
company, according to the form set forth in the act, 
signed ))y at least onofourth in number of the persons 
wh# at the date of the deeddiad become subscribers, 
and Avlio should hold^at least one-fourth of the maximum 
number of shares in the capital of the company {g). 
This deed was rcquire<l to be certifuMl by two directors 
of the coMjiany in a given form ; and along with it was 
to be produced a coin|)lete abstract or index of the deed, 
together with a copy of it for registration, l^rovision 
w as also made for the registration, half-yearly or oflener, 
of all transfers of shares, and of changes in the names 
of the shareholders (/^ ), and for an annual return of the 
name and business of every company (i). On complete 
registration lieing certified the company became incor- 
porated{k) as from the date of the certificate, by the 
name of the company as set forth in the deed of scttlc- 

(e) Stat 7 & 8 Viet c, 1 10, s. 4. 5, 6. 

See also stat.iO k 11 Viet. c. 78, (g) Stat. 7 & 8 Viet. c. 110,8.7. 

R. 7 ; Abbott V. Rogers^ C. P. 1 Jur. (h) Sects. 11 — 13. 

N. S. 804 ; 16 C. B. 277. (f ) Sect. 14. 

(/) Stat 7 & 8 Viet. g. 110, (A) hamven Iron Company v. 

s. 4; 10 & 11 Viet. c. 78, se. 4, Barneltj 8 C. B. 406. 


Registry oflice. 


Provisional re- 
gistration. 


Complete re- 
gistration. 


Incorporation. 
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Existing com- 
panies. 


Transfer of 
shares. 


Liabilitv of 
Bliurcholdcrs. 


Banking com- 
panies. 

Repeal of act. 


mcnt, with power to have a common seal, but on which 
was to be inscribed the name of the company, and with 
other powers necessary to the conduct of their affairs (/), 
including ‘a power to hold lands on obtaining a license 
for that purpose from the Board of Trade (»i). Pro- 
vision was also made for the registry of joint stock 
companies then Existing, and for the alteration of their 
deeds of settlement in order to comply with the provi- 
sions of the act (a).- The transfer of shares was required 
to be effected by deed in a given form, to be duly 
stamped, and in which the fiill amount of the pecuniary 
consideration for the sale was to be truly expressed (o). 
But no sale or mortgage of any share was^valid until 
the companj had obtained a certificate of complete re- 
gistration and the cubscribcr had been duly registered 
as a shareholder in the Registry OflBce (p) ; and no 
transfer could be made if the trawsferor should not then 
have paid up the full amount due to the company on 
every share held by him, unless there were a provision 
to the contrary in the deed of settlement (9). Share- 
holders in tliesc comjianies were liable to the creditdj^ 
of the company, if such creditors had used- due diitti" 
gence to obtain satisfaction by execution against the 
property of the company ; but after the expiration of 
three years next after any person should have ceased to 
be a shareholder, his liability ceased (r). 

The act which provided for the incorporation of 
banking companies was intituled An Act to regulate 
J oint Stock Banks in England ” (s). This act has now 
been repealed (t). The incoi-poration effected under tlie 

(0 Slat. 7 Sr 8 Viet. c. 110,8.25. (7) Sect. at. 

(w) Stat. 10 & 11 Virt. c. 78, (r) Sects. — 08. (ireemvood's 

ss. 1, % 3. 3 He (iex, M. h G. 450, 

(«) Sect.^. 58, 50. 478 ; S. C. IS Jur. 387. 

(«) Sect. 54, ^ (s) Stat 7 & 8 Viet. c. 113. 

(p) Sect 20. Ex parte Ncilson, (t) Stat. 25 & 26 Viet c, 89. 

3 De Gex* M. & G. 55G. 
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provisions of this act was* by letters-patcnt, obtained, on 
])etition, from the crown. The petition was referred to 
the Board of Trade, on whose report a charter was 
granted to the company (m) for a term not ^exceeding 
twenty years (x). Other provisions were also irfado for 
the registration of the company, the transfer of shares, 
the liability of shareholders, and othertmatters which it 
is now unnecessary to state. 

The main object of the two statutes above referred to Objects of 
was evidently to give publicity to the names of the real 
pi’omoters and shareholders of joint stock companies, 
so tliat the public might know with whom they were 
dealing, and that those who reaped the bejiefit of such 
undertakings might also bear their ^proper share of the 
risk. Another, object Vas to recognize, as legal per- 
sonages, bodies whicliJi)efore had a legal existence, but 
had convenient means of noting or of being acted 
on. In the same sjfirit another act of parliament was Hankruptcy of 
passed in the same session, for facilitating the winding- panics, 
up the affairs of joint stock companies unable to meet 
their pecuniary engagements ” (y ). By this act all iii- 
coq)orated or j)rivilcged companies for any commercial 
or trading pui’j)oses, including banking companies (sr), 
and also all joint stock companies within the definition 
contained in the act for their incorporation (a), were 
made liable to bankruptcy in the same manner as pri- 
vate individuals ; but the bankruj)tcy of the company 
Avas not to 1)0 construed to be the bankruptcy of any 
member of the company in his individual capacity ( 6 ). 

This act, hoAvcver, was almost entirely superseded Winding-up 
by the ^SToint Stock Companies Winding-up Act, 

0 

(«) Stat. 7&8Vict. c. 113 , 8 . 3 . (*) Stat. 7 & 8 Viet. c. 113 . 8 . 48 . 

{x) Sect 6. (a) Stat. 7 8e 8 Viet c. 110, s. 

(y) Stat. 7 & 8 Viet. c. Ill, 2; a«/e, p. 196. 
amended by stat 20 & 21 Viet (6) iftat. 7 & 8 Viet c. Ill, 8.2. 
c. 78. 
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• The Limited 
Liability Act| 
1865 . 


1848” (c), as amended by the Joint Stock Companies 
Winding-up Amendment Act, 1849” under which 
an official manager was appointed, and a list of contri- 
butories made out, on whom calls were made from time 
to time for payment of the debts and liabilities of the 
company. These acts again did not apply to com- 
panies registered under the Joint Stock Companies 
Act, 1856” (e), by which act, as several times 
amended (/), joint* stock companies were regulated, 
until the passing ofYlie ‘^Companies Act, 1862 
This act has repealed and consolidated all the fbimer 
acts relating to joint stock companies. 

An act ofr parliament was passed in 1855 for limiting 
the liability of meixibers of certain joint stock com- 
panies!//). Under this act any joint stock company to 
be formed under the act 7 & 8 Viet. c. 110, other than 
an assurance company, with a capital to be divided into 
shares of a nominal value of not less than lOZ. each, 
might obtain a oertiheate of complete registration with 
limited liability, n 2 )on complying with certain condi- 
tions. With reference to this act it was remarked in 
the third edition of the presenf work (Z), that it seCnip 
that all that can now be expected of an Act of PafTia- 
ment is to introduce a principle to be 'worked out by 
subsecpient amendments; and that it was to be hoped 
that tlie principle of limited lia]>irity theh introduced 
might by some future act be both more widely extended 
and more accurately applied. This was aftenvards done 
by the Joint Stock Companies Acts, 1856 (/i) and 


(r) Star, n & 12 Vice c. 45. 
(rf) Slat. 12 iSr 13 Vict. c. 108, 
amended by hint, 20 Sr 2M irt. c. 
78; and see as to Kailways, slat. 
13 & 14 Vict, c. 83. 

(c) Stat. 19 & 20 Vict. c. 47, s. 
108. 


(/) Stat. 20 & 21 Vict c. 14; 
20 & 21 Vict. 0,49; 21 & 22 Vict 
c. 60; 21 &22 VicUc. 91. 

(g) Stat. 25 & 26 Vict. c. 89. 

(h) Stat. 18 & 19 Victc. 133. 

(i) Pp. 182, 183. 

(K) Stat. 19 cSr 20 Vict. c. 47. 
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1857 (/), and the Joint Stock Banking Companies Act, 
1857 (m), as amended by subsequent acts(w), all of which 
are now repealed and consolidated by the Companies 
Act, 1862 (o). 


Under this act seven or more persons associated for Companies 
any Lawful purpose, may by subsci i!)ing their names 
to a memorandum of association, and otherwise com- 
plying T^ith the requisitions of the act in respect of 
registration, form an incorporated company, with or 
)\ilhout limited liability ( But no banking company 
claiming to is«iuc notes in the United Kingdom shall be 
entitled to limited liability in rc^^pect of such issue (y). 

Not more than ten persons may carry orp the business 
of banking as partners^ unless they* are registered under 
this act, or arc’foi med in inirsuancc of some other act of 
liarliamcnt or of letters patent; and no jiartiiershij) con- 
sisting of moic than twenty persons can now be formed 
for tlie pui'posc of carrying on any other business that 
has fbr its object the acquisition of gain ))y the partner- 
shi]) or by the individual members thereof, unless it be 
legi stored as a comjiany under this act, or be formed in 
pursuance of some other act of pailiamcnt, or of letters 
] latent, oi be a company engaged in working mines 
uitluii and subject to the jurisdi(»tion of the Stanna- 
ries (?’). The liability of the mernbds of a company Liability may 
formed under thi'^ act may , according to the memo- •- 

landum of association, be limited either to the amount, 
if any^, unpaid on the shares respectively held by them, 
or to such amount as the memliers may respectively 
undertake by the memorandum of association to con- 
tribute to the assets of tjic < oinp«iny in lli(» (*vent of its 


(l) Stat 2a & 21 Virf o H, 

(m) Stat 20 & 21 Vict c 40 
(«) Stat 20 8l 21 Vict c SO, 

21 & 22 \ ict. c. 60 , 21 & 22 Vict. 

r 01 


(o) St It 25 & 26 Virt c 80. 

(p) Sect 6 

(q) Sect. 182 
(r; ^ct. 1 
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Memorandum 
of association 
of company 
limited by • 
sbares. 


'iilemorandum 
of association 
of company 
Jimitotl by 
guarantee. 


being wound up (s). In tlie former case, the company 
is said to be limited by shares ; and in the latter, to Ijc 
limited by guarantee. The mcrnoranduin of associa- 
tion of a dbrapaiiy limited by shares must contain the 
following things: — 

1. The name <ff the company with the addition of 

the word ^Mimited,” as the last word of such 
name. 

2. The part of the* United Kingdom in which the 

registered office of the company is proposed to 
be situate. 

3. The objects for which the company is to be 

established. 

4. A declaration, .that the liability of the members 

is limited. 

5. The amount of capital wiili* which the company 

proj)OScs to be registered, divided into shareStof 
a certain fixed amount ; subject to the following 
n'gulatioua : — • 

L That no subscriber shall take less than one 
share. 

2. That each subscriber of the memorandum of 
association shall write opposite to his name 
the number of shares he takes (t). 

When the company is limited by guarantee, its 
memorandum of association must contain the first tlirec 
of the above-mentioned requisites; and, (4), a declara- 
tion, that each member imdertakes to contribute to the 
assets of the company, in the event of the same being 
wound up during the time tjiat he is a member, or 
Vithin one year afterwards, for payment of the debts 
and liabilities of the company contracted before the 
time at which he ceases to be a member, and of the 


(s) Stat. 25 8e 2S Viet c. 89, s. 7. 


(/) Sect. 8. 
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costs, charges and expenses of winding up the com- 
pany, and for the adjustment of the rights of the 
contributories amongst themselves, such amount as may 
be required, not exceeding a specified amouift (m). 

If no limit be placed on the liability of the members, Memorandum 
the company is called jin unlimited ^company, and its ofSimUed' 
memorandum of association must contain only the fol- company, 
lowing things : — 

1. The name of the company. 

2. The part of the United Kingdom in which the 

registered office of the company is proposed to 
be situate. 

3. The objects for^ which the* company is to be 

established (x), 

•The memorandum of association must bear the same Effect of me- 
stamp^as if it were^a deed, and must be signed by each ^s^ciation.*^^ 
subscriber in the ])rcsenec*of and be attested by one 
witness at the least. When registered, it binds the 
company* and the members thereof to the same extent 
as if each member had subscribed his name and affixed 
his seal thereto, and there were contained in the memo- 
randum a covenant on the part of himself, his heirs, 
executors and administrators, to observe all the con- 
ditions of such memorandum, subject to the provisions 
of the act(y). No alteration can be made by any com- Np alteration 
pany in the conditions contained in it^ memorandum of 
association ; except that a company limited by shares Exception, 
may increase its capital by the issue of new shares of 
sucli amount as it thinks expedient, or may consolidate 
and diride its'eajiital into sliares of larger amount than 
its existing shares, or convert its paid-up shares into 

(u) Stat. 25 & 26 Viet. c. 89, (j) Sect. 10. 

s. 9. (y) Sect. 11. 
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Registration. 


L Company in- 
corporated. 


stock (z)\ and except that any company may, with the 
sanction of a special resolution of the company as 
after mentioned, and with the approval of the Board of 
Trade, change its name; but. such change will not 
affect any of the rights or obligations of the company (a). 

The memorah(ftim of association may in the case of 
a company limited by shares, and must in the ease of a 
company limited by 'guarantee or unlimited, be accom- 
panied, when registered, by articles of association signed 
by the subscribers to the memorandum of association, 
and prescribing such regulations for the company as the 
subscribers shall deem cx))edient. These articles must 
be expresscd«in separate paragra])hs numbered arith- 
metically. The act contains a liable marked A, in the 
first schedule thereto, of provisions, all or any of which 
may be adopted in the articles of^association (6). The 
regulations contained in Mills Table will, if not (xx- 
cludcd or modified by the articles, be deemed, so^far as 
they are a[)plicablc, to be ihe regulations of every c.om- 
]>any limikKl by shares (c). The articles of association 
must be printed and stamped as if they were contained 
in a deed, and must be sigm^d and attested in the same 
manner as the memorandum of association ; and Avlien 
registered, they bind the company and the members 
thereor to the sanui exttail(r/). The memorandum and 
articles, if any, are to be registered by the registrar of 
joint-stock comjianies (c) ; and, thereupon, the company 
is incorjioratcd, with power to hold lands ; and a cer- 
tificate of the incorporation of any company given by 
the registrar shall l>c conclusive c^'idence that all the 
recjuisitious oi' the act in rc'spect of ivgistration have 
Tiieeu complied with(/). compaiiy formed for the 

(t) Stot. 25 iSt 20 Viet. c. 80, (c) Sect. 15. 

8.12. (rf) Sect. 16. 

(fl) Sect. 13. (e) Sect. 17. 

(5) Sect. 14. (/) Sect. 18. 
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purpose of promoting ftrt., science, religion, charity, or 
any other like object, not involving the aecjuisition of 
gain by the company, or by the individual members 
thereof, shall, without the sfinctiou of the Hoard ol’ 
Trade, hold more than two acres of land; but the 
Board of Trade may, by license under the hand of one 
of their principal or assistant secrehifitffe, empower any 
such company to hold lands in such quantity and sub- 
ject to such conditions as they thiak fit {g). All shares 
are to be personal estate ( 7/ ). Eveiy company is re- 
quired to keep a register of its members (i); and eveny 
com])any having a capital divided into shares is iXMjuired 
to make out an annual list of its members, with other 
particulars, and to forward a co])y thereof to the regis- 
trar of joint-stock companies No notice of any 
tiTist, expressed, implied or constructive, is to be entered 
on the register ( 1), And a certificate under the common 
se^l of the company, speeiiying any shares or stock held 
by any member, is J)rima facie evidence of his title to the 
shares*^ or stock therein specified fw). And the regisUr 
of members is prirna facie evidence of any mattcTs by 
tlic act directed or authorized to be inserted therein {n). 

Every company is bound by the act to liavc a regis- 
tered office, to which all communications and notices 
may be addressed (o). And every limited company must 
keep its name painted or affixed on the outside of every 
office or place of business of the company, in a con- 
spicuous position, in letters easily legible, and must have 
its name engraven in legible characters on its seal, and 
must have its name mentioned in legible characters in 
all notices, advertisements, bills, notes, indorsements, 
cheques, orders for money or goods on behalf of the 

(g) Stat. 25 & 20 Viet. c. 89, (I) Sect. 30. 

s. 21. (m) Sect 31. 

(A) Sect 22. (n) €ect. 37. 

(t) Sect 25. (o) Sect 39. 

(k) Sect 26. 


Shares per- 
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company, and in all bills of pdrcols, invoices, receipts 
and letters of credit of the coni])any (p). And every 
Register of limited Company is also required to keep a register of 
mortgages. , ^ mortgages and charges specifically affecting pro- 

perty of the company {q). And fcvery limited banking 
company, and every insurance company, and deposit, 
provident or benefit society under the act, is required 
before it commences business, and aftonvards on the 
first Monday in Febiaiary and the first Monday in Au- 
gust in every year, to ‘make a statement of its capital, 
liabilities and assets in a given foim, to be put up in a 
conspicuous place in the office of the company (r). 


Power to alter 
regulations hy 
special resolu- 
tion. 


special 

ution. 


Subject to the provisions of the act, and to the con- 
ditions contained in,, the memorandum of association, 
any company formed under the act may, in general 
meeting, Irom time to time, by jxvssing a special reso- 
lution in manner after mentioned, alter all or any of tjio 
regulations of the company contained in the articles of 
association, or in the Table marked A. in the first sche- 
dule, whore such Table is applicable to the company; 
or make new regulations to the exclusion of or., in addi- 
tion to all or any of the regulations of the comjiany ; 
and any regulations so made by special resolution shall 
l>e deemed to be regulations of the company of the 
same validity os if they had been originally contained 
in the articles of association, and shall be subject in 
like manner to l)e altered or modified by any subsequent 
special resolution (s). A resolution passed by a com- 
pany under the act is deemed to be speciial whenever a 
resolution has been ])assed by a majority of not less 
than three-fourths of such members of the company for 
the time being entitled, according to the rregulations of 
the company, to vote as may be present, in person or 


( p) Stat. 25 & 26 Viet; c. 89, 
8. 41. 

(q) Sect. 43. 


(r) Sect 44. 
(f) Sect. 60. 



OF TERSONAL ANNUITIES, STOCKS AND SHARES. 


207 


by proxy (in cases wlicrb by the regulations of the com- 
pany proxies are allowed), at any general meeting of 
which notice specifying tlie intention to propose such 
resolution has been duly given ; and such resolution has 
been confinned by a majority of such members for the 
time being entitled, according to the regulations of the 
company, to vote as may be present^ ih person or by 
proxy, at a subsequent general meeting, of whicli notice 
has been duly given, and held at an interval of not less 
than fourteen days, nor more tliifn one month fi’om the 
date of tlie meeting at which such resolution was first 
])assed : At any such meeting, uidess a jk)!! is de- 
manded by at least five memlwrs, a declaration of the 
chairman that the resolution has been cavrled shall be 
deemed conclusive evidence of tl\p fact, without proof 
of the number, or proportion of the votes recorded in 
favour or against the .same. Notice of any such meet- 
ing shall be deemed to be didy given and the meeting 
to be duly held, whenever such notice is given and 
meeting held in manner prescribed by the n'gulations 
of the company. In computing the majority, wlicn a 
poll is dgmanded, reference shall be had to tlie numhor 
of votes to which each member is entitled by the regu- 
lations of the company (t). A copy of every s|>ccial 
resolution must he printed and registered (m), and must 
be annexed to or embodied in every copy of the articles 
of association that may be issued after the passing of 
such resolution (a;). 

Provision is made for the winding up of Joint Stock Winding up. 
Companies either by the court (y) or voluntarily (z) ; 
and if voluntarily, the winding up may by the order of 
the court be subject to its supervision (a). The cour# 
to which this jurisdiction is given is the Court of Chan- 

(i) Stat. 2^ A 26 Viet. c. 89, 
s. 51. 

(u) Sect 53. 

(*) Sect 54. 


(y) Sects. 79—128. 
(*) Sects. 129—146. 
(a) Sects. 147—152. 
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eery, except in the case of mines subject to the juris- 
diction of the Stannaries;' but where the Court of 
Chancery makes an order for winding up a company 
under the act, it may, if it think fit, direct all siibs(V 
quent proceedings for winding up the same to be had in 
the Court of Bankru])tcy having jurisdiction in the 
place in wliiclrtlie registered office of the company is 
Liquidators. situate (J). The winding up is effected by liquidators 
appointed for that purpose, and who if a])pointed by tlie 
Contributories, court arc styled official liquidators (c). All persons 
liable to contribute to tlio assets of a company undci* 
the act, in the event of its ])cing wound up, arc called 
contributories {d). The liability of contributories is 
regulated by^tlie following rules (c ) : — 

1. No past member shall be liable to contribute to 

the assets of the conq)any, if he has ceased to be 
a member for a period of one year or iq)wards 
))rior to the commencement pf the winding-up' : 

2. No past member shall be liable to contril)qtc in 

respect of any debt or liability of the company 
contracted after the time at which he jieased to 
be a member : 

3. No past member shall be liable to contribute to 

the assets of the company unless it appears to 
the coui’t that the existing members are unable 
to satisfy the contributions required to be made 
by them m pursuance of the act : 

4. In tlic case of a company limited by shares, no 

contribution shall be required from any member 
exceeding the amount, if any, unpaid on the 
shares in rcsjxjct of which he is liable as a pre- 
sent or past member : 

5. In the case of a company limited by guarantee, no 

(h) Stat. 25 & 26 Viet. c. 80, {4) wSect. 74. 

«. 81. (tf) Sect. 38. 

(c) Sects. 92-4»7, 133--.144. 
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contribution shall be required from any member 
exceeding the amount of tlie undertaking en- 
tered into on his behalf by the memorandum of 
association : 

6. Nothing in the act contained shall invalidate any 

provision contained in any policy of insurance or 
other contract, whereby the liability of individual 
members* u])on any such policy or contract is 
restricted, or whereby the fitnds of tlie company 
arc alone made liable in resj)ect of ‘such policy 
or contract : 

7. No siun due to any member of a com]mny, in his 

character of a member, by way of* dividends, 
profits or othcr^Nise, shall Inc deemed to be a 
debt of the company payable to such member in 
a case of competition between hiiUM'lf and any 
other creditor not being* a member of the com- 
])any ; but aity such sum may be take'n into 
<ie(*ount for the ])uq)0‘^e.s of the final adjiistm(*nt 
of the rights of the contributories auiongst them- 
sehvs, 

Sliares in joint stock com])anies are not goods, wares 
or merchandize within tin* I7tli se'ction of the Statute 
of Frauds; so tliat they do not require a writt(*n memo- 
randum for a contract for their sale, when the* value 
e\e(‘(‘ds 10/., and the buyer does not accept and reec'ivtj 
any j^art, nor give something in earnest to bind the 
bargain or in part-payment (/). And such shares were 
not considered to he stock witliin the meaning of tlie 
Stock Jobbing Act above mentioned (^). 

• 

Several acts of parliament have been passed for the 

(/) Humble V. Mitchell, u Ad, (g) Ihwitt V. Prke, 4 Man. fit 
& Ell. 205 J Knight V. Barber, 16 Gr. 355; ^Vtlliams v. Tyre, 18 
M. & W. 66 ; Bowlhy v. Sell, 3 C, Beav. 366. 

B. 284. See ante, p. 37* 

Av.r.p. p 
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encouragement of frientlly societies, for the mutual re- 
lief of their members and their families in case of sick- 
n<3^s, old age, death, or other contingencies (A) ; all of 
which arc* now consolidated iijto one act (i). The rules 
of these societies are required to be certified by the re- 
gistrar of friendly societies, and in whose custody a 
transcript of the rules of evci’y friendly society is now 
required to be kept (k). And it is now provided that 
the registrar of friendly societies shall not grant any 
certificate tp any society assuring to any member thereof 
a certain annuity or superannuation, deferred or imme- 
diate, unless the table of contributions payable for su(;h 
kind of assurance shall have been certified under the 
hand of the' actuary to the commissioners for the reduc- 
tion of the national debt, or by an actuary to some life 
assurance company in London, Edinburgh, or Dublin, 
who shall have exercised the profession of actuary for 
at least five years (/)• On the death or removal of any 
trustee of one of these societies, the whole property of 
the society vests in the succeeding trustee for the same 
estate and interest as the fonucr trustee had therein, 
and subject to the same trusts, without anyMssignment 
or conveyance whatever, except the transfer of stock 
and securities in the public funds (w). And on the 
death, bankniptcy or insolvency of any oflicer of any 
such society, or on any execution issuing against him, 
or on his malcing any assignment or conveyance for the 
lienefit of his creditors, the money or effects in his hands 
belonging to the society are to be paid over and de- 

(k) Stat 10 Geo. IV. c. 66, {k) Stat. 18 & 19 Viet. c. 63, s. 

amended by 4 & 6 Will. IV. c. 40; 26, A transcript of the rules was 
3 & 4 Viet. e. 73 ; 9 & 10 Viet e. formerly reqiiiretl to be inrolled 
27 •» 18 k 14 Viet. c. 115; 16 & 16 with the clerk of the peace. Stat. 
Viet c. 66 ; 16 & 17 Viet c, 123 ; 4 & 6 Will. IV. c. 40, s. 4. 

17 & 18 Viet c. 101. (0 Stat 18 & 19 Viet c. 63, s. 

(i) Stat 18 & 19 c* 26. 
amended by stats. 21 & 22 Viet. c. (m) Sect 18. 

101, and 23 & 24 Viet c. 68. > 
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livered to the society before any other of his debts arc 
paid (»). Acts of parliament have also been passo<l to 
legalize the formation of industrial and provident so- 
cieties for carrying on trades or handicrafl!^ in com- 
mon (o), and many of the provisions which relate to 
fi-iendly societies apply also to these institutions (p). 
Loan societies are regulated by another act of parlia- 
ment, which, after having been long periodically con- 
tinued, is now made pcq)etual {q). • Other acts of pfir- 
liament have recently been passed for the regulation of 
savings banks (r); and particidarly for the establish- 
ment of savings banks in connexion with the post- 
office («), — banks which, having the security of a go- 
vernment guarantee, arc a great boon to^ the poorer 
classes. 


An act of parliamci/t also exists for the regulation of 
bei^ffit building societies (f). •The funds of these so- 
cieties arc raised by monthly contributions of the mem- 
bers, which must not exceed 20^. per share, and by 
fines for non-pa}Tnent. The shares must not exceed 
the valuer of 150/. each; but any member may liold 
more tlian one share (m). When the amount of tlio 
shares has been realized, the money is divided amongst 
the members, and the society is dissolved. Such meiu- 
bers, however, as may wish to buy land or to build, 
may receive the amount of their shares in advance on 
payment of an additional subscription by way of inte- 
rest, and also on payment of a bonus for the advance, 


(n) Stat. 18 & 19 Viet. c. 63, 
s. 23. 

(o) Stat. 15 & 16 Viet. c. 31, 
amended by stats. W & 18 Viet 
c. 25, and 19 8i 80 Viet. c. 40 ; re- 
pealed and consolidated by stat 
25 & 26 Viet c. 87. 

( p) Stat 25 & 26 Viet. c. 87, s. 
15. 


(q) Stat. 3 & 4 Viet c. 110, 
made perpetual by stat. 26 Sl 27 
Viet c. 56. 

(r) Stat. 26 & 27 Viet c. 87. 
{») Stats. 24 Viet. c. 14, 26 Viet 

c. 14. 

(0 St^.6&7 Will. IV.c. .32. 
(«) Morri$on v. Glover^ 4 Ex. 
Rep. 430. 


211 

m 


Industrial and 
provident so- 
cieties. 


Loan societies. 


Savings banks. 


Post-office 
savings banks. 


Building so- 
cieties. 



2\2 OP INCOEPOBEAL PERSONAL PEOPEETY. 

\ 

which of course is deducted from the amount of the 
share advanced. Tliis bonus is usually determined by 
competition amongst the members, the shares to be paid 
in advance being put up by ailction by the society ; and 
the subscriptions and fines to become due in respect of 
the advanced shares are then secured to the society by 
the purchasers, % mortgage of land or houses of suffi- 
cient value (:r). These mortgages are not liable to 
stamp duty (^); they were also exempt from any of the 
forfeiti^res or penalties formerly in force against usury (2:); 
and a receipt for the monies secured, indorsed by tlie 
trustees of the society upon any such mortgage, vests 
tlie estate comprised in the security in the person en- 
titled to th(; ccpiity of redemption, without any recon- 
Frecholdland veyaiice (a). Under cover of ^ the Building Societies 
Societies. many societies called freehold lanM societies have 

been established for the ]Hirp(?se of buying freehold 
land and selling it again in lots to the different n^vSin- 
bers ; but these societies arc not within the scope of the 
building and friendly societies acts, and can ohly be 
cia*tlfied as such by the concealment of their real ob- 
ject(i). 


The Lfthtourers An act has also * been passed for facilitating the 
Dwelling Act, dwelling-houses for the labouring classes (c), 

under which any nundier of persons, not less than six, 
may by subscribing articles of association form them- 
selves into a company for the purposes of the .act. The 


(x) See Mosley v. Bakery 6 Hare, 
87; 3 De Gex. M. & G. 1032; 
Doe d. Morrison V. Glover, 13 Q. B. 
103 ; Senffrave v, Pojte, 1 De Gex, 
Mac. Gord. 783 ; Fleming v. 
Self. 1 Kay, 518 ; 3 De Gex, Mac. 
& Gord. 997 ; Farmer v. Smith, 4 
H. & N. 196 ; Sparrow v. Farmer, 
26 Beav. 311 ; Smith v. Pilkington, 
1 De Gex, F. & J. 120. 


(y) fValkerv. Giles, 6 C.B. 662 ; 
Williams v. Hayward, 22 Beav. 
220 . 

(z) Stat. 6 & 7 Will. IV. c. 32, 

8 . 2 . 

(а) Sect. 5 j Prosser v. Price, 28 
Beav. 68. 

(б) See Grimes y, Harrison, 26 
Beav. 435. 

(c) Stat 18 & 19 Viet c. 132. 
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articles are to be in a givfen form, and to be registered by 
the registrar of joint stock companies. And the Com- 
panies Clauses Consolidation Act, 1845, is incorporated 
into the act, the articles of association being deemed 
the special act. 

The provisions above referred to for charging the Judgment 
stock of any debtor with the payment of any judgment 
debt (d), extend to stock and shares* in any public com- 
pany in England, whether incorporated or not (e). 

Tlie j)rerogative of the crown in the grant of lettei’s- Patents, 
patent is frequently exercised not only for the incorpo- 
ration of joint stock companies, but also hy conferring 
on private individuals certain exclusive rights and pri- 
vileges. These* rights* called patents from the letters 
patent which confer them, will be considered in the next 
cluy)ter. 

(ii) AntCt p. 188. 14. See Nicholh v. Hosewarne^ 6 

{€) Sfat. 1 & 2 Viet. c. 110, s. C. B., N. S. 480. 
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CHAPTER II. 


OP PATENTS AND COPYBIOnTS. 


A patent 


Statute of Mo« 
nupolies. 


Proviao. 


A PATENT is the name usually given to a grant from 
the crown, by lettcrs-f)atent, of the exclusive privilege of 
making, using, exercising and vending some new inven- 
tion. The granting of such letters-patent is an ancient 
prerogative of the crown, a prerogative wliich remains 
unaffected by the Patent Law Amendment Act, 
1852 (a). In the reign of Queen Elizabeth this prero- 
gative was stretched far beyond its due limits, and the 
monopolies thus created formed one of the grievances 
which King James, her successor, was at last obliged to 
remedy. Accordingly by a statutej[)assed in the tweiTty- 
first year of his reign, and commonly called the Statute 
of Monopolies (5), it was declared and enacted t^at all 
such monopolies were altogether contrary to the laws of 
this realm, and so were and should be utterly void and 
of none effect, and in nowise put in ure or execution. 
In this statute, however, there are certain exceptions, 
and particidarly one on which the modem law with 
respect to patents may be said to be founded. Tliis ex- 
ception is as follows ; Provided also and be it declared 
and enacted, that any declaration before mentioned shall 
not extend to any letters-patents and grants of privilege 
for the term of fourteen years or under, hereafter to be 
made, of the sole working or making of any manner of 
ncAV manufactures within this realm, to the tnie and 
first inventor and inventors of such manufactures, which 
others at the time of making such letters-patent and 


(a) Stat. & 16 Viet. c. 83 j 'see sect 16. 

(b) Stat 21 Jac..I. c. 3. 
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grants shall not use, so also they be not contrary to the 
law nor mischievous to the state, by raising prices of 
commodities at home, or hurt of trade, or generally 
inconvenient ; tlie said fourteen years to 1x5 uccoimted 
from the date of tlve first letters-patent or grant of such 
}n’ivllego hereafter to be made ; but that the same shall 
be of such force as they should be if this act had never 
been made, and of none other” (c). 

It will be seen that the granting of letters-patent is 
not expressly warranted by this statute; but that it 
merely resen^es to such letters-patent as fall within the 
terms of the exception, such force as they should have 
had if the act had never been made, and, none other 
force. As, however, all grants of exclusive privilege by 
letters-patent, which do not fall within this exception 
and some others of little importance, are now rendered 
V04I by the statute, the construction of this exception 
has become a mattei*of great practical importance. And Term of patent 
first, tlie term must be fourteen years from the date of y®*”* 

th(? letters-patent, or under; and the full term of fourteen 
years is usually granted. But it is now provided, that 
all letters-patent for inventions, granted under the pro- 
visions of the Patent Law Amendment Act, 1852, shall 
be made subject to the condition that the same shall be 
void, and that the powers and privileges thereby granted 
shall cease, at the expiration of three and seven years 
respectively from the date thereof, unless there be paid 
before the expiration of the said three and seven years 
respectively certain stamp duties mentioned in the act, 
namely 50/. stamp duty before the expiration of the third 
year, and 100/. stamp duty before the expiration of the 
seventh year (d.). These payments appear high, but they • 
are a great* improvement on the old, law, under which 
heavy fees and duty were payable on taking out every 

(c) Stat. 21 Jac. I. c. 3, a. 6. 

{d) Stat. 16 & 17 Vlct. c. 8. 2 ; WHUamt v. Froit, 28 Hear. 93. 
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patent ; whereas now, if a patent prove useless, it may 
be discontinued, and the payment saved. 'By a modem 
act of parliament(e), a prolongation of the term granted 
by the original letters-patent may be granted, cither to 
the original grantor or to his assignee (/), for a temi 
not exceeding seven years after the expiration of the 
first term in case the Judicial Committee of the Privy 
Council shall, upon proper application, report to Her 
Majesty, that such /urther extension of the term should 
be granted. And if^uch further period of seven years 
can be shown to be insufficient for the reimbursement 
and remuneration of the expense and labour incurred 
in perfecting the invention, then, by a subsequent 
statute (^), the crown may grant to the inventor, or his 
assignee, an, extension of the patent for anytime not 
exceeding years. 


Secondly, the patent roust be for new manufactures 
within this realm, which others at* ’the time of making 
such Ictters-patonts and gi’ants sliall not use.” The use 
here mentioned has been held to mean a use in public ; 
if therefore the invention, for which the patent is sought 
to be obtained, has been previously used in public within 
the realm, the patent will be void (A). And the realm 
in this statute has been determined to mean the united 
kingdom of (ireat Britjiin and Ireland; so that when 
separate letters-] )atent were granted for England and 
Scotland, if any invention had been publicly known or 
practised in England, a patent for Scotland was void (i). 


(<?) Stat. 5 & 6 Will. IV. c. 83, 
8. 4, amended by 2 & 3 Viet c. 67 ; 
and extended by stats. 1 5 & 16 Viet 
,c. 83, 8. 40, and 16 17 Viet c. 

115, s. 7. 

(/) Russell V. Ledsam, 14 Mee. 
& Weis. 674 ; aOirmed, 16 M. & 
W. 633 ; 1 H. of L. Cas. C87. 

(^) Stat 7 & 8 Viet, c. 69, ss. 2, 


4, continued by stats. 16 & 16 Viet 
c. 83, s. 40, and 16 &. 17 Viet c, 
115, s. 7. 

(A) Lewis y. ^farfing, 10 Barn.8f 
Cress. 22 ; Carpenter v. Smith, 9 M, 
& W. 300; Re Newall, 4 C. B., N. 

5. 269, 

(i) Brown v. Annandale, 8 C1.& 
Fin. 214. 
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By an act of parliament to which we have before re- 
ferred, it is, however, provided that lettcrs-patent mny 
be confirmed, or new ones granted, for any invention or 
supposed invention, which shall have been found by tlie 
verdict of a jury, or discovered by the patentee or his 
assigns, to have been either wholly or in part invented 
or used before, if the J udicial Committee of the Privy 
Council, upon examining the matter, shall be satisfied 
that the patentee believed himself to be the first and 
original inventor, and that sifch invention, or part 
thereof, had not been publicly and generally used before 
the date of the first letters-patent (/e). It is also now 
])rovided by the Patent Law Amendment Act, 1852, 
that any invention may be used and punished for six 
months from the date of the application for lettcrs-patent 
for the invention, witlfout prejudice to the lettcrs-patent, 
provided the provisional specification^ which describes Provisional 
the nature of the invention^ and is to accompany the 
petition for the le14ers-patent, be allowed- by the proper 
lawpfficcr(/). It is also provided that the applicant, 
instead of having a provisional specification, may, if he 
think fitj file a complete specification under his hand Specification, 
and seal, particularly describing and ascertaining the 
nature of his invention, and in what manner the same 
is to be perfonned, in which case the invention will be 
])rotect(‘d for six months from the <luto of tlie applica- 
tion, and ‘may be used and published without prejudice 
to any lettcrs-patent to be granted for the samc(m). 

It is also provided, that if any application for letters- 
patent be made in fraud of the true and first inventor, 
any letters- patent granted to the true and first inventor 
shall not be iii\ alidat(id by reason of any use or piilili- 

(k) Stat. 6 Will. IV. c. 83, 8; Re Newall, 4 C. B., N. 8. 

8. 2. (m) Sect. 9. See also atat 10 

(l) Sut. 15 & 16 Viet. c. 83, b. & 17 <’• 
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cation of the invention subsequent to such application, 
and before the expiration of the term of protection {n). 

Thirdly,^ patent must be granted ^^to the true and 
first inventor and inventors.” If, therefore, the original 
inventor should sell his secret to another person, such 
person cannot obtain letters-patent for the invention in 
his own name; but the original inventor must obtain the 
letters-patent, and then assign them to the other. If 
two persons should both make the same discovery, he 
who first publishes it by obtaining a patent for it, will 
be the true and first inventor within the meaning of the 
statute, although he may not actually have been the first 
to make the discovery (o). But a person cannot obtain 
a patent for an invention which has been communicated 
to him by another within the realm (p). If, hov ever, a 
])orson should be in ])osse&sion of an invention commu- 
ni(Mitcd to him from abroad, such person, if IkT be the 
first introducer of the invention into Ihis country, is 
regarded b^ the law as the true and first inventor thereof 
nitliin 1 lie meaning of the statute of James ((/) ; and it is 
no ol)joction that the patent is taken out in tru^t merely 
for the foreign inventor (r). But it is now pro\ ided that 
where letters-patent are granted in the United Kingdom 
for any invention first invented in any foreign country, 
or by the subject of any foreign state, and a like privilege 
for the exclusive use or exercise of such invention in any 
foreign country is there obtained before the gi’ant of such 
letters-patent in tlie United Kingdom, all rights and pri- 
vileges under such letters-patent shall (notwithstanding 
any tium in such letters-patent limited) cease and be void 
immediately ujkui the expiration or other determination 
of the term of the like privilege obtained in such foreign 

(n) Stat 15 & lOVict. c. 83, 305; S. C. 2 J. B. Moore, 452. 

s. 1 0. (q) Edgaherry v. Stephens 1 2 Salk. 

(o) Bmllonv. BuU,2 H. Black. 447. 

487. " (r) Beat d v. Egei ton, 3 C.B. 97, 

(p) HtU V. Thompson, 8 Taunt 129. 
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country ; or where more than one such like privilege is 
obtained abroad, immediately upon the expiration or 
cletei’mination of the term of such privileges which shall 
first expire or be determined. And no letters-patent 
granted for any invention, for which any patent or like 
privilege shall have been obtained in any foreign country, 
shall be of any validity, if granted after the expiration of 
tlie term for i\hicli the foreign patent or privilege was in 
force {s). Thp remaining restrictiofts imposed by the act 
of J ames I. require no comment. 

The granting of lettcns-patcnt is, as has been observed, 
a prerogative of the crown ; and although a patent 
may now be always obtained for any naw invention, 
yet the grant is still a matter of favour and not of 
right, and all gi’ants of letters-patent for inventions are 
at the present day clogged with certain conditions. Of SpcciBcation. 
tlv'sc conditions, the most important is that which re- 
quires the in\ enter ^)aii:iciilaiiy to describe' and ascertain 
the njiture of his invention, and in what manner the 
same is to he performed, by an instrument in writing 
under his Iiand and seal, called the specification, and to 
cause the same to be filed in tlie High Court of Chan- 
cery wltliin a given period, genemlly six calendar 
mouths from the date (t). This instrument was for- 
merly required to be enrolled instead of being mcr(‘ly 
filed as at present. And it is provided by tlie new art 
that, if a complete specification be filed along witli the 
petition for the letters-patent, then, in lieu of a condition 
for making void the letters-patent in case the invention 
be not described and ascertained by a subsequent speci- 
fication, the letters-patent shall l>e conditioned to become 
\oid, if such •eomplete specification filed as aforesaid 
dooH not pai-ticidarly de‘^<Tibe and ascertain the nature 

(s) Slat, 15 & 16 Vict c. 83, 17 Viet. c. 115, s. 6. As to mu- 
st 25. nitions^f war, seestat. 22 Vict. c. 

{t) Ibid. 9. 27. See stat 16 8e 13. 
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of the mveutioii, and in what m'anner the same is. to be 
performed («). The object of requiring a specification 
is to secure to the public the benefit of the knowledge of 
the invention after the term granted by the patent shall 
have expired. The firamlng of the specification is a 
matter of great nicety ; for the description contained in 
it must correspond with the title of the invention con- 
tained in the letters-patent (i?), and must clearly describe 
the invention (.r), neither covering more than the proper 
subject of the patent (^), nor omitting anything neces- 
sary to make the description intelligible {z)» Provision 
however has been made by an act of parliament before 
i*cferrcd to (a), for enabling the grantee or assignee of 
ally letters-pj^tcnt to enter a disclaimer of any part either 
of the title of the invention, or of the specification, 
stating the reason of such disclaimer, ‘Or to enter a 
memorandum of any alteration in the title or specifica- 
tion, not being such disclaimer or such alteration |is 
sliall extend the exclusive right grafted by the patent. 
Ihidcr these provisions, letters-} )atent originally void 
may in many cases be rendered valid from the time of 
the cutiy of the disclaimer or alteration (h). And these 
provisions have been extended to letters-patent gi’antcd 
and S})ccifications iiled imder the Patent Law Amend- 
ment Act, 1852 (c). This act also provides for theprint/- 
ing, publishing and sale, under the direction of the 
commissioners of j)atents, of all specifications, disclaim- 
ers, and memoranda of alterations deposited or filed 


{u) Stnt. 15 & 16 Vict. c. 83, s. 9. 
(i>) Hex V. Wheeler f 2 Barn. & 
AW. 345,^850. See Nickels v. 
JIaslamt 7 Man. & Gran. 378; 
Heard v. Egertou, 3 C. B. 97. 

(«) Jlloxham v. ElseCt 6 Barn. & 
Cres, 169. 

(y) IKllv, Thompson^ 3 Meriv, 
629. • 

(*) Rex V. Wheeler i ubi supra; 


Neilson v. Ilarfordf 8 Mce.& Weis. 
805. 

(a) Stat. 5 & 6 Will. IV. c. 83, 
s. 1. See also stat. 7 & 8 Vict. c. 
69, ss. 5, 6. ^ 

(d) Perry v. Skinne^, 2 M. & W. 
471. 

(c) Stat. 15 & 16 Vict. c. 83, s. 
39. 
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under the act(rf). A register of patents” is also Register of 
directed to be kept, where shall be entered and re- 
corded, in chronological order, all letters-patent granted 
under the act, the deposit or filing of specifications, dis- 
claimers and memoranda of alterations tiled in respect 
of such letters-patent, all amendments in such letters- 
patent and specifications, all confinnations and exten- 
sions of such letters-jDatent, the expiiy, vacating, or 
cancelling of such lctters-patent,^Afith the dates thereof 
respectively, and all other matters and things affecting 
the validity of such lctters-])atcnt as the commissioners 
may direct; and such register, or a copy thereof, is to 
be open «at all convenient times to the inspection of the 
])ublic, subject to such regulations as the oommissioners 
may make (e). 

Another condition .formerly inserted in letters-patent Vesting in 
rendered them void, in case .the letters-patent, or the tweWe'persons. 
Hbei*ty and ))rivilc^es thereby granted, should become 
vested in or in trust for more than the number of twelve 
persons, or their representatives, at any one time, as 
partnersyi dividing or entitled to divide the benefit or 
profit obtained by reason thereof ; but it is now enacted 
that, notwithstanding any proviso that may exist in 
former letters-patent, it shall be lawful for a larger 
number than twelve persons hereafter to have a legal 
and beneficial interest in such letters-patent (/)• 

In letters-patent a clause is usually contained forbid- License to use 
ding all persons from using the invention without the 
consent, license or agreement of the inventor, his execu- 
tors, administrators or assigns, in writing, under his or 
tlieir hands and seals, first had and obtained in that 
behalf (^). . The granting of licenses to use a patent is 

(</) Sect. 29. joint liability. 

(e) Sect. 34. (g) ^ee the form of Ictters-pa- 

(/) Sect 36. See po#/, the tent in Appendix (A.) 
chapter on joint ownership and 
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one of the most profitable ways of turning it to account. 
All licenses are now required to be registered in the 
registry to be presently mentioned. 

Letters-patent obtained in England formerly. con- 
ferred an exclusive privilege only within England, 
Wales and the 'town of Berwick upon Tweed ; and also 
within the islands of Guernsey, Jersey, Alderney, Sark 
and Man, and her Majesty’s colonics and plantations 
abroad, if so cxpressecl in the patent. In order to ob- 
tain the like exclusive privilege for Scotland, it was 
necessary to obtain separate letters-patent under the seal 
appointed by the treaty of union to be used instead of 
the great se^al of Scotland; and in the same manner 
the like privilege for Ireland was required to be ob- 
tained by letters-patent under th6 great seal for Ireland. 
But it is now provided that letters-patent shall extend 
to the whole of the United Kingdom of Great Britain 
and Ireland, the channel islands, aiM the Isle of Man; 
and in case the warrant for granting the patent sludl so 
direct, such letters-patent shall be made a])plical)le to 
her Majesty’s colonies and plantations abroad, or such 
of them as may be mentioned in such warrant (A). But 
where separate letters for England, Scotland or Ireland 
have been already granted, separate letters-patent may 
still 1x5 granted for tlie other countries, on payment for 
such country of one third the stamp duties payable for 
a patent for the whole kingdom (i). 

Letters-patent and the privileges thereby granted are 
freely assignable from one person to another, and the 
assignee by such assignment is placed in the same posi- 
tion as his assignor previously stood. The assignee 
may consequently bring in his own name the same ac- 
tions and suits both at law and in equity against those 

(h) Stat 15 & 16 Viet c. 83, (t) Stat 16 & 17 Viet c. 5,s.4. 

8. 18. 
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who have infringed upon the patent as the patentee 
himself might have done (A). The privileges granted 
by letters-patent arc therefore plainly an instance of an 
incorporeal kind of personal property, difftrent in its 
nature from a mere ^ose in action^ which never has 
been assignable at law. A deed is said to be necessary As to the nc- 
for the valid legal assignment of letters-patent ; but the 
author is not aware of any authority for this position ; 
and the general rule appears to be/ tliat the assignment 
of incorporeal personal i^roperty may bo made without 
d(*cd. Perhaps, ho^vcver, the necessity of an assign- 
ment by deed may be implied from the clause in the 
letters-patent, whieh forbids the use of the invention 

without the coiibent, license or agreement of the in- 
ventor, his executors, administrators or assigns, in 
Avriting, under his or tlieir hands and seals, first had and 
obtained in that behalf.” All assignments of lettcrs- 
pi/teiit are now required to« bo registered under the 
Patent Law Amendment Act, 1852. 

m 

The act provides that there shall be kept at the office ne^intor of 
ay)pointc<l for filing specifications in chancery under this 
act, a book or books entitled The Register of Proprie- 
tors,” wherein shall be entered, in such manner as the 
commissioners shall direct, the assignment of any letters- 
patent, or of any share or interest therein, any license 
under letters-patent, and the district to which such 
license relates, with the name or names of any person (Sir ) 
having any share or interest in such letters-patent or 
license, the date of his or their acquiring such letters- 
patent, share and interest, and any other matter or thing 
relating to or affecting the proprietorship in such letters- 
patent or license ; and a copy of any entry in such book, 
certified lAider such seal as may have been appointed, 
or as may be directed by the Lord Chancellor, to be 

• 

(k) Godson on Patents, 237. Walton Lavater, 8 C. B., N. S. 162. 
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used in the said oflSce, shall be given to any person re- 
quiring the same, on payment of the fees therein pro- 
vided ; and sucji copies so certified shall be received in 
evidence, in' all courts and in allj)roceedings, and shall 
be prim& facie proof of the assignment of such letters- 
patent, or share or interests therein, or of the license or 
proprietorship as therein expressed; provided always, 
that until such entry shall have been made, the grantee 
or grantees of the Kitters-patent shall be deemed and 
taken to be the sole and exclusive proprietor or propri- 
etors of such letters-patent, and of all the licenses and 
privileges thereby given and granted (/). 


Closely connected with the subject of patents is that 
of copyright. Copyright may be defined to be the ex- 
clusive right of multijdying copies of an ‘original work 
or composition (iw). From the nature of this right it 
must almost necessarily have had its origin at a period 
subsequent to the invention of the aVt of printing. It 
is however the better opinion that such a right existed 
prior to the statute of Anne («), by which the term of 
an author’s copyright was first limited by the legisla- 
ture (o). But this statute, together with others by which 
the copyright of authors was further secured (p), has 
been repealed by the act of tfie present reign to amend 
the law of copyright, on which the law of copyright now 
depends (7). By this act the copyright of every book 
(which term includes for the purposes of the act every 
pamphlet, sheet of letteiqwess, sheet of music, map, 
chait or plan) published after the passing of the act in 
the lifetime of the author shall endure for his natural 


(l) Stat 15 & 16 Viet. c. 83, 
s. 35. See Greenes patent, 24 Beay. 
1 (5 ; Cholhtt v. Hoffman, 7 £. & 
B. 6S6. 

(m) 14 M. & W. 816. ^ 

(n) 8 Anne, c. 19, 

(o) MiUer v. Taylott 4 Burr. 


2303 ; Donaldson v. Beckett, 4 Burr. 
2408 { 2 Bro. P.tl. 129; Boosey v. 
Jefferys, 6 Exch. Rep*. 592. 

(p) 41 Geo. III. c. 107; 54 
Geo. III.c. 156. 

(9) 5 & 6 Viet. c. 45. 
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life, and for the further term of seven years firom his 
death, and shall be the property of such author and his 
assigns; but if the term of seven years shall expire 
before the end of forty-two years from the first publica- 
tion of the book, the copyright shall in that case endure 
for such period of forty-two years ; and the copyright in 
every book published afl^r the death of its author shall 
endure for forty-two years from the first publication 
thereof (r). By the same act the existing copyright in Extemion of 
books then published is extended for the full term pro- 
vided by the act in the case of books thereafter pub- 
lished. But if the copyright belong wholly or partly to 
a publisher or other person, who has acquired it for any 
other consideration than that of natural lovd and affec- 
tion, the copyright is not to be extended by th% act, 
unless the author, if living, or his personal representa- 
tive if he be dead, and the proprietor of such copyright, 
shaM, before the exgjration of* the subsisting term of 
copyright, consent and agree to accept the benefits of 
the act, and shall register a minute of such consent in 
the prescribed form ; in which case the copyright shall 
endure for the full term provided by the act, and shall 
be the property of the person or persons expressed in 
the minute (a). And in order to provide against the 
suppression of books of importance to the public, the 
J udicial Committee of the Privy Council are authorized, 
on complaint made to them, that the proprietor of the 
copyright in any book, after the death of its author, has 
refused to allow its republication, to grant a license to 
the complainant to publish the book in such manner 
and subject to such conditions as they may think fit(f). 

And with regard to encyclopsedias, reviews and other i^yclop^- 
periodical wqrksi it is provided, that the copyright in 
every article shall belong to the proprietor of the work 

(r) Stat 5 & 6 Vicl. c. 46, s. 8. (i) BecS 5. 

(«) Sect. 4. 

W.P.P. 


Q 
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for the same term as is given by the act to authors of 
books, whenever any such article shall have been or 
shall be composed on the terms that the copyright 
therein stall belong to such proprietor and be paid for 
by him(tt); but payment mlist be actually made by 
the proprietor before the copyright can vest in him (x ) ; 
and after the term of twenty-eight years from the first 
publication of any such article, the right of publishing 
the same in a sepiimtc form shall revert to the author 
for the remainder of the term given by the act ; and 
during such term of twenty-eight years the proprietor 
shall not publish any such article separately without 
previously obtaining the consent of the author or his 
assigns. But any author may reserve to himself the 
righ|^to publish any such composition in a separate 
form, and he ivill then be entitled to the copyright in 
such composition when published separately, without 
prejudice to the right of the j)roprietor of tlu' encyclo- 
paadia, review or other periodical in ivhich it may have 
Dramatic and first appeared (y). By the same aet the sole liK'rty of 
poiitioniu**"'* rejircsenting any dramatic piece at any place of dramatic 
entertainment, and of performing any musical composi- 
tion in any public place (rr), is secured to the author 
and his assigns for tlie same term as is provided for the 
duration of copyright in books (a). The ])ropeiiy in 
dramatic works had previously been secured to tbe 
authors for a shorter period by an act of the reign of 
Foroigner. King "William the Fourth (b). It is now decided that 
a foreigner residing abroad is not entitled to the copy- 
right of any work composed by him and first published 
in this country ; but a foreigner residing in England at 

(n) See Bishop of Ilerrford v, (i) Russotl v. Smith, 16 Sim. 
Gr\S^n, 16 Sim. 190 ; Sweot v. Ren. 181 { 12 Q. B. 2i7. 

16 C. B. 459, (a) Sect. 20. 

<*) Rkkardtim ?. Giipert, 1 Sim. (6) 3 & 4 Will. IV. c. 16. See 
N. S. 336. Morion v. Copeland, 16 C. B. 617. 

(y) Stat 6 & 6 Viet. c. 46, 1 . 18. 
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the time of the first publication of his work is entitled 
to the copyright (c). 


By the same act a book of registry is required to be Regi«try of 
kept at Stationers’ Hall, open to public inspection on copyrighSu** 
payment of a small fee, in which may be registered the 
proprietorship and assignment of copyrights (rf). And 
no proprietor of copyright in any book which shall be 
first published after the passing of the act con maintain 
any action or suit at law or in equity, or any summary 
proceeding, in respect of any infringement of such copy- 
right, unless he shall, before commencing such action, 
suit or proceeding, have caused such book to be regis- 
tered pursuant to the act ; but the omission* to register 
will not affect the copyright in the book, but only the 
right to sue or proceed m rcs{>ect of the infringement 
thereof. And the remedies of the proprietors of the sole 
libci'ty of re])rcsenting any dramatic ])iccc under the 
above-mentioned act^)f Will. IV. are not to bc 4 >reju- 
diced,^altlioug]i no entry shall 1)C made in the register 
bo(ik (e). And eveiy registered proprietor is craj)owerod Assignment, 
to assign his int(»rcst by making entry in the book of 
registry of such assignment and of the name and place 
of abode of the assignee, in the form given in a schedule 
tf) the act ; and such assignment so entered is declared 
to be effectual in law to all intents and purposes whatso- 
ever, ndthout being su])ject to any stam]) or duty, and to 
be of the same force and effect as if such assignment had 
been made by dccd(/). But if the right of repre- 
senting any dramatic piece or performing any musical 
composition is intended to pass to the assignee of the 
copyright, an entry must be expressly made of such 
intention (</). 


(c) Jefferyt if, Bootey, li, of B. 297 ; Ex patte DavUlion, 2 £. & 

Lords, 1 Jur. N. S. 615 j 4 H. of B. 577, qu. ? 

L. Cas. 815. (s) Sec^ 24. 

(d) 5 & 6 Viet. c. 45, St. 11, 19, (/) Sect. 13. 

29. See Ex parle BoPidion, 18 C. (g) Sect. 22. 

Q2 
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Copyright# to The act also expressly provides^ that all copyrights 
^oponyl**^ protected by the act shall be deemed personal property, 
and shall transmissible by bequest; or, in case of 
intestacy shall be subject to the same laws of distribu- 
tion as other personal propertjr (A). 


Importation of In order to give more effectual protection to persons 
prinuoflbooki ©Btitlcd to the Copyright of books, it is also provided 
entitled to that no person, nof being the proprietor of the copyright, 
or some person authorized by him, may import into any 
part of the United Kingdom, or into any other part of 
the British dominions, for sale or hire, any printed book 
first composed or written or printed and published in 
any part of'the United Kingdom, wherein there shall be 
copyright, and reprinted, in any country or place what- 
soever out of the British dominions (i). And by sub- 
sequent acts ( j), books, wherein the copyright is subsist- 
ing, first composed or written or printed in the United 
Kingdom, and printed or reprinted in any other country, 
are absolutely prohibited to be imported either into the 
United Kingdom or into the British possessions-tJbroad, 
provided the proprietor of such copyright, or his agent, 
shall have given notice in writing to the commissioners 
of customs that such copyright subsists, and in such 
notice shall have stated when the copyright will expire. 
But by another act (A) it is provided, that in case the 
proper legislative authorities in any British possession 
shall make any act or ordinance to make due pro- 
vision for securing the rights of British authors in such 
possession, her Majesty, on the same being transmitted 
to the Secretary of State, may, if she think fit so to do, 
express her royal approval of such act or ordinance, and 
thereupon may issue on order in council declaring that, 
so long as the provisions of such act or ordinance con- 

(h) Stat 5 & 6 Viet. c. 45, s 25. 9 { and 16 Sr 17 Viet e. 107, n. 44, 

<l) Sect 17. 160. 

(i) Stat 6 a 9 Viet o. 95, a, (5) Slat 10 & 11 Viet c. 95.. 
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tiutte in force within duclt colony, the prohibitions con- 
tained in the above-mentioned acts, or in any other acts, 
with respect to foreign reprints of books first composed, 
written, printed or published in the United Kingdom, 
and entitled to copyright therein, shall be suspended so 
far as regards such colony ; and thereupon such act or 
ordinance shall come into operation, except so far as 
may be otherwise provided therein, or as may be other- 
wise directed by such order in coui\pfl(/). 

By acts of parliament of an older date, cop}rright has 
also been created in prints, engravings, maps, charts and 
plans for the term of twenty-eight years, to commence 
from the day of first publishing thereof ; which day, to- 
gether with the proprietor’s name, is to be truly engraved 
on each plate, and printed on every print ( m ). But these 
acts do not apply to illustrative wood engra\ing8 printed 
on the same sheet as the letter-press of a book, as such 
engravings form part of the book and are comprised 
witliinJlts copyright (n). Under these acts the assignee 
of the copyright may bring an action in his own name 
against any person who may pirate it (o). And by a 
modem statute (p) all the provisions contained in these 
acts are extended to the United Kingdom of Great 
Britain and Ireland. And it is provided that, if 
any person shall, during the existence of the copyright, 
engrave, etch or publish any engraving or print of any 
description whatever, cither in whole or in part, already 
publMed in any part of Great Britain or Ireland, 
without the express consent of the proprietor or pro- 

( 0 Several Bntisb cdlonies have N . 5. 
obtained Orders in Council under (n) Bogu$ v. HwUimt 5 DeGex 
thia act. See 6 Jurf N. 8. pt. 2, & Smale, 267 1 S. C. 16 Jur. 272. 

p 46. * (o) Thmptim v. Sumon4*t 6 T. 

(m) 8 Geo. II. c* 18, amended Hep. 41. 
by 7 Geo. III. o. 88, and rendered (p) Stat. 6 Sc 7 Will. IV. c. 69, 
more effectual by 17 Geo. 111. a. 1. 

C.57. Gambgri^ Sbamer, S H. & (v) Sect. 2. 


Copyright in 
prints, maps, 
Sec. 
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prietors thereof first obtained in writing signed by him, 
her or them respectively, with his, her or their own 
hand or hands, in the presence of and attested by two 
or more Sredible witnesses, then every such proprietor 
RJiay? by a separate action up6n the case, to be brought 
against the person so offending, in any court of law in 
Great Britain or Ireland, recover sttch damages as the 
jury shall assess, together with double costs of suit. 
By a more recent ^gt it is declared that the provisions 
of the above-mentioned statutes are intended to include 
prints taken by lithography, or any other mechanical 
process by which J)'rints or impressions of drawings or 
designs are capable of being multiplied indefinitely (r). 

CoDyright im By Other acts of parliament copyright has been granted 

•dulptures, Ac. ^ makers of new and original sciilptures, models, 
copies and casts for the tenn of fourteen years from their 
first putting forth or publishing the same (.?), with arfur- 
ther term of foui’teen years to the original maker, if he 
shall be then living (^) ; provided that in every case the 
proprietor cause his name, with the date, to be put on 
every such sculpture, model, copy or cast before the same 
shall be put forth or published (w). And it is also pro- 
vided that no person who shall purchase the right or 
j)ropcrty of any such sculpture, model, copy or cast of 
the proprietor, expressed in a deed in writing signed by 
him with his own hand, in the presence of and attested 
by two or more credible witnesses, shall be subject to 
any action for copying, casting or vending the same (ar). 
By the Designs Act, 1850 (y), provision has been 
made for the registration of sculptures, models, copies 
and casts within the protection of tlie Sculpture Copy- 

<r) Stnt. 15 & 16 Viet, c, 12, (u) Sect. 1. ^ 

s. 14. (j-) Sect 4. 

(<) 38 Oeo. III. c. 71, amended (y) Stat 13 & 14 Viet c. 104, 
by 64 6.0.111. 0 . 56. ' s. 6. 

(/) 54 Geo. Hit c« 56, s. 6. 
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right Acts, which registration entitles the proprietor of 
the copyright to certain penalties in case of piracy (z). 

And with regard to pamtings, drawings and photo- Paintings, 
graphs, it is now provided that the exclusive right of phl^togSpluL 
copying, engraving, reproducing and multiplying them 
by any means and of any size shall belong to the author, 
being a British subject or resident within the dominions 
of the Cronn, for the term of his life and seven years 
after his death (a). And a registor of proprietors of 
coj)yright in paintings, drawings and lithographs is 
established at Stationers’ IlaJl, subject to similar regu- 
lations to tHat established for the registry of copyi*ight 
in books (ft). 

By an act of parliament recently passed to amend the liiternational 
law of international copyright (c), her Majesty is em- 
I)0>vored by any order in council to grant the privilege 
of copyright for such period ast shall be defined in such 
order (not exceeding the term allowed in this country), 
to tlii* authors, inventors and makers of books, prints, 
articles of sculpture and other w'orks of art, or any par- 
ticular ckiss of tliem, to be defined in ^uch order, which 
shall, after a future time to be specified in such order, 
be first published in any foreign country, to be named in 
such order. And her Majesty is also empowered (d) by 
any order in council to direct that the authors of dra- 
matic pieces and musical compositions, which shall, after 
a future time to be specified in such order, be first pub- 
licly represented or performcfl in any foreign country, 
to be named in such order, shall have the sole liberty 
of representing or performing in any part of the British 
dominions such dramatic pieces or musical compositions 
• 

(z) Stat. 13 St 14 Viet. c. 104, (e) Stat. 7 & 8 Viet. c. 12, sa. 2, 

s. 7. ^ 3, 4, extended to paintings, dranr* 

(а) Stat. 25 & 26 Viet. c. 68, ings and photograpba by aut. 26 

8.1. & 26 Vi<ft. c. 68, 8. 12. 

(б) Sects. 4, 5, ante, p. 227. (d) Sect. 6. 
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during cnjich period as shall be defined in such order^ not 
exceeding the period allowed in this countiy. Provision 
however is made for the entry of proper particulars of 
the subjects for which copyrights shall be granted in 
the register book of the Stationers’ Company in London^ 
within a time to be prescribed in each such order in 
council (s). And all copies of books wherein there shall 
be any subsisting copyright by virtue of this act, or of 
any order in councij made in pursuance thereof, printed 
or reprinted in any foreign country, except that in which 
such books were first published, are absolutely prohi- 
bited to be imported into any part of the British do- 
minions, except with the consent of the registered pro- 
prietor of the copyright thereof, or his agent authorized 
in writing (/). But no such order in council shall have 
any effect unless it shall be therein stated, as the ground 
for issuing the same, that due protection has been secured 
by the foreign power named in such order in council for 
the benefit of parties interested in >.'orks first published 
in the dominions of her Majesty, similar to those^com- 
prised in such order {g). And every such order in coun- 
cil is to be published in the London Gazette .as soon as 
may be after the making thereof, and from the time of 
such publication shall have the same effect as if every 
part thereof were included in the act (A), And no copy- 
right is allowed to any book, dramatic piece, musical 
composition, print, article of sculpture, or other work of 
art, first published out of her Majesty’s dominions, other- 
wise than under this act. A convention under this act 
has already been effected with France, the stipulations 
of which have been confirmed by act of parliament (t). 
And the provisions of the International Copyright Act 
« have been extended to authorized traoslations of foreign 
books for a term not exceeding five years firom the first 

(«) Stat 7 & 8 Viet. c. 12, ss. 6, {g) Seel 14. 

7, 8, 01 Cswlj Kay A (A) Seel 18. 

J. 270. (•} Stat. 15 & 16 Viet c. 12. 

(/) Sect 16. 
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publication of isuch translations (A) ; also to authorized 
translations of foreign dramatic pieces for a term not 
exceeding five years from the time at which the autho* 
rized translations are first published or publicly repre- 
sented (Z), but so as not to prevent fiiir imitations or 
adaptations to the English stage o^ any dramatic piece 
or musical composition published in any foreign coun- 
tiy (wi). 

No person can print or publlsli any newspaper before 
delivering at the Stamp Office a declaration containing^ 
amongst other things^ the true name, addition and place 
*of abode of the printer and publisher, and of every pro- 
prietor resident out of the United Kingdom, and also 
of every proprietor resident in the United Kingdom, 
if their number shall* not exceed two, exclusive of the 
printer and publisher ; and if their number should exceed 
tyo, then the names of two Df the proprietors must be 
given, the amount^f whose shares shall not be less than 
thQ,share of any other proprietor resident in the United 
Kingdom, exclusive of the printer and publisher ; and 
the amount of their shares must be specified (»). Under 
this act if one person holds in trust for another, both 
names must be mentioned (o) ; and a mortgagee must 
be mentioned also, otherwise the right to publish the 
newspaper will be considered as goods of the mortgagee 
in the order and disposition of the mortgagor, and will 
accordingly, in the event of his bankruptcy, pass to his 
assignees (p). 


By recent statutes a copyright has been granted to 
designs for articles of manufacture for the term of three 

(h) Stat. 15 ft 16 Viet c. 12, (o) ffarmerv, fVeitmaeotitS^im, 

fs. 1, % 3, 4.* 2S4. 

(0 Sects. 4, 5. (p) hwigman 7. Trippt 2 Boa. ft 

(m) Sect 6. PulJ. N. Rep. 67 : Ex paruFot$itU 

(n] ^ Stat 6 ft 7 Will. IV. c. 76, Baldwyn, 2 De Oea ft Joiiui, 230. 

6 . 


Newspapers. 


Designs for 
articles of 
manuftctvrc* 
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years, one year, or nine calendar months, according to 
the nature of the manufacture (y) ; and, in pursuance of 
these acts, a registrar of designs for articles of manufac- 
ture has been appointed, by whom all designs to be 
protected by the acts are required to be registered (r); 
and provision is also^made for the transfer of the copy- 
right in such designs by any writing purporting to be a 
transfer, and signed by the proprietor, and also for the 
registration of transfers in a prescribed form ( 5 ). These 
acts have been extended and amended by the Designs 
Act, 1860 (^), which provides for the provisional re- 
gistration” of designs for the term of one year, and 
empowers the Board of Trade to extend the copyright 
in omamenta) designs for such term, not exceeding the 
additional .term of three years, as the board may think 
fit (m). a more recent statute extends the copyright in 
certain oniamcntal designs (x),, and provides for the 
registration of any pattern or portion of any article pf 
manufacture instead of a drawing *'or description (?/). 
It also enables proceedings for piracy to be broughjt .in 
the county court (z). 

Trade marks. The marks often used by manufacturers to designate 
goods made by them arc not strictly speaking pro- 
perty (a) ; but the Court of Chancery will restrain a 
third person from passing off his own goods as those 
made by another, by the use of tliat otlier person s 
trade mark. And when a business, with the machinery 

(q) Stat. 5 & 6 Viet, c. 100, by extended by atat 15 & 16 Viet, 
which all the previous statutes c. 6. 

were consolidated, and 6 & 7 Viet. (u) Stat 13 & 14 Viet c. 104, 
c. 65 ; 21 & 22 Viet c. 70; 24 Sp s, 9. 

Viet c. 73. (x) Stat 21 22 Viet c. 70, 

(r) 6 & 7 Viet. c. 65, ss. 7, 8, 9. s. 3. • 

(s) 5 & 6 Viet. c. 100, 8. 6 ; (y) Sect. 5. 

6 & 7 Viet. c. 65, 8. 6. (t) Sects. 8, 9. 

(0 Stat 13 & 14 Viet dt 104. (a) Collins Co. v. Brown, 3 Kay 

See also stats, 14 & 15 Viet. c. 8, k J. 423. 
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and trade marks, is a’ssigned from one person to an- 
other, the assignee has the same right as the assignor 
had before to prevent others from using the marks (J). 

A trade mark may belong to particular W4)rks as well 
as to particular persons (c). But those who themselves 
deceive the public cannot prevent others from using 
their marks {d). A recent act of parliament has New enact- 
amended the law relating to the fraudulent marking of 
merchandize (e), and has made the forging of trade 
marks or their wrongful application to articles of mer- 
chandize a misdemeanor (/). And every person who 
now contracts to sell any article with any trade mark 
thereon is deemed to warrant that such mark is genuine, 
unless the contmry be expressed in some jvriting signed 
by or on behalf of the vendor, and delivered to and ac- 
cepted by the purchaser (^). And the same provision 
has been made witli respect to any description, state- 
ment or other indication of •or respecting the number, 
quantity, measur^or Aveight of any article, or the place 
oi;. country in which it shall have been made or pro- 
duced (A). 

(ft) Etlelston v. Vick, 11. Hare, Perry v. Truefitt, 6 Beav. 

78. (c) Stat. 25 & 20 Viet. c. 88. 

(c) Motleys, Downman, 3 My. (/) Sects. 2, 3. 

Cr. 1, {g) Sect, 19. 

(d) Pidding v, Hoio, 8 Sim. 477 { (ft) Sect. 20. 
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PART IV. 

OP PERSONAL ESTATE GENERALLY. 

CHAPTER L 

OP SETTLEMENTS OF PERSONAL PROPERTY. 

Personal property is capable of beipg settled, but not 
in the same manner as land. Land, being held by 
estates, is settled by means of life estates being given to 
some persons, with estates in rom^iinder in tail and in 
fee simple to others. But personal property, as we have 
already observed (a), is essentially the subject of abso- 
lute ownership. The settlement of such property, by 
the creation of estates in it, cannot therefore be accom- 
plished. And there is a striking difference in m^iiy 
cases between the effect of the same limitation, accord- 
ing as it may be applied to real or to personal pro- 
perty. 

As there can be no estate in personal property, it 
follows that there can be no such thing as an estate for 
life in such property in the strict meaning of the phrase. 
Thus if any chattel, whether real or personal, be assigned 
to A. for his life, A. will at once become entitled in law 
to the whole. By the assignment the property in the 
chattel passes to him, and the law knows nothing of a 
reversion in such chattel remaining in the assignor. 
And thjji is the case even though the chattel be a term 
of years of such lenrth (for instance 1000 years) that 
A. could not possibly uve so long (ft). The term is con- 


(o) p. 7. 


(i) 2 Prest. Abt. 5, 
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sidered in law as an indivisible chattel^ and consequently 
incapable of any such modification of ownership as is 
contained in a life estate. 

An apparent exception to the above rule has long been Bequest of a 
established in the case of a bequest by will of a term of 
years to a person for his life : in this case the intention 
of the testator is carried into effect by the application of 
a doctrine similar to that of executory devises of real 
estates (c). The whole term of years is considered as 
vesting in the legatee for life, in the same manner as 
under an assignment by deed ; but on his decease the 
term is held to shift away from him, and to vest, by way 
of executory bequest^ in the person to be ne<t entitled (d). Executory be- 
Accordingly, if a terip of years be bequeathed to A. for 
his life, and after his decease to B., A. will have, during 
his life, the whole term vested in him, and B, will have 
IK) vested estate, but a mere possibility ^ as it is termed (e), Possibility, 
until after the decease of A. ; and this possibility, like 
thv possibility of obtaining a real estate, was formerly 
inalienable at law unless by will (/), though capable of 
assignment in equity (^). But by the act to amend the How alienable, 
law of real property (A), which repeals an act of the pre- 
vious session passed for the same purpose (i), it is now 
provided that an executory and a fiitiire interest, and a 
possibility coupled with an interest, in any tenements or 
hereditaments of any tenure may be disposed of by deed. 

B. may, therefore, during the life of A., assign his ex- 
pectancy by deed ; and such assignment will entitle the 
assignee to the whole term on A.^s decease. If, how- 

(e) See Principle! of the Law of of Real Property, 228, 2nd ed. ; 

Real Property, 249, 2nd ed.; 286, 280, 8rd ed.| 281, 4th ed.j 240j 

8rd ed.; 289, 4fh ed.*; 270, 8th 5th ed.; 250, 6th ed. 
cd. ; 284, OtK ed. </) Shop. Touch. 230. 

id) Siattkew Manning* $ eate, S (g) Fearoe, Cont Rem. 548. 

Rep. 98 ; Lamperfi eoie, 10 Rep. (8) Stat. 8 8t 9 Viet. c. 106, s. 6. 

47. (I) Itat 7 & 8 Viet. c. 76, a. 6. 

(e) See Principlet of the Law 



238 


OP PERSONAL ESTATE GENERALLY. 


Life interests 
in equity. 


Ancient dis- 
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ever, no such assignment should have been made, B. 
will become, on the decease of A., possessed of the whole 
term, which will then shift to B. by virtue of the exe- 
cutory beqifest in his favour. The mere circumstance, 
indeed, of the term being bequeathed to A. for his life 
only, will operate to shift away the term on his decease (j), 
independently of the bequest to B. ; so that, if there had 
been no bequest over to B., the interest of A. would con- 
tinue only during hi^life, and the residue of the term 
would then remain part of the undisposed-of property 
of the testator. It may, however, be doubted whether 
the doctrine of executory bequests is applicable in law 
to any other chattels than chattels real (k). 

The strict and ancient doctrine^of the indivisibility of 
a chattel, though still retained by the courts of law, has 
no place in the modern Court of Chancery, 'which, in 
administering e(|uity, carries out to the utmost the in- 
tentions of the })arties. In equity, therefore, under a 
gift of personal jinqierty of any kind to A. for his In'e, 
and after his decease to B., A. is merely entitled to a 
life interest, and B. has, during the life of A., a vestinl 
interest in remainder, of which he may dispose at his 
pleasure, and the Coui't of Chancery wdll compel tlio 
person to w'hom the courts of law may have awarded 
the legal interest to make good the disposition. Ac- 
cordingly, if the personal property so given should con- 
sist of moveable goods, etpiity wall compel A., the owner 
for life, to furnish and sign an inventory of the goods, 
and an undertaking to take proper care of them (Z). 
This doctrine, however, is comparatively of modem date ; 
for formerly the Court of Chancery followed the rules 

U) Eyres V. FauIJelandt I Salk. 747, 2nd ed. ; Hoare v. Parker, 2 
2SI ; Ker v. Lord Dungannon, 1 T. Rep. 876. 

Drn. &War.609, 528. . (/) Fearnc, Cent. Rem. 407; 

(k) Feame, Cent. Rem. 413. Conduitt v. Soane, 1 Coll. 285. 

See, however, 1 Jarm. Wills, 793 ; 
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of law in the construction of such gifts ; and if a gift of 
moveable goods had been made to A. for his life, and 
after his decease to B., they would not have afforded to 
B. any assistance after A.’s decease (w). Btt if the gift 
had been of the use or enjoyment of the goods only to A. 
for his life, and after his decease to B., the coiui: would 
then have assisted B. by declaring A.’s representatives 
after his decease to be trustees only for the benefit of 
B. (w). But this distinction is »(Av exploded ; and the 
only case in which the tenant for life is now^ entitled ab- 
solutely to things given to him for life is, that of articles Articles quae 
quee ipso usu consimuntur^ as wines, &c., a gift of which 
to a person for his life vests in him the absolute owner- 
shiji(o). In all other cases, as ||e havc^said, modern 
equity will assist the donee in remainder, to whom any 
gift of personal estate may bo made after the decease of 
another who is to have them only for his life (p). When, Settlement of 
therefore, it is wdshed to malte a settlement of any kind peJty by mean* 
of personal projierty, the doctrine of the Court of Chan- of trusts, 

C(?t*/ is at once resorted to. The j)roperty is assigned to 
tinistees, in trust for A, for his life, and after lys decease 
in trust * for B., &c. This assignment to the trustees 
vests in them the whole legal interest in the jiroperty; 
and in a court of law they are held to bo absolutely en- 
titled to it ; for the Statute of Uses (q) has no apjdication 
to any kind of personal estate. But in equity the tnis- 
tees are compellaldc to pay the entire income to A. for 
his. life, and after his decease to B., and so on according 
to the trusts of the settlement; and if B. should alien 
his interest during the life of A., the trustees will be 
bound, on having notice of the disposition, to stand 

(m) Fcarne, Cent. Rem* 402, ( p) Fearne, Cont. Rem. 406.* 

(n) Ibid. m. (q) 27 lien. VlII.c. 10; Priii- 

(o) Randall v. Russellt 3 Meriv. ciplesofthe Law of Real Property, 

190; Andrew v. Andrew^ 1 Coll. 126, 2nd ed.; 131, 3rd and 4th 

690. eda. ; 936, 3th ed. ; 142, 6th ed. 
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possessed of the property, after’ A.’s decease, in trust 
for the alienee (r). 

j Boiitta When shares in joint stock companies are’ settled in 

the manner above mentioned, it sometimes becomes a 
question whether any extraordinary profit which may 
be divided amongst the shareholders by way of bonus 
should be considered as capital or as interest. The 
equitable tenant fortjife is too frequently inclined to 
consider himself entitled to any bonus in the same man- 
ner as to ordinary dividends. The Court* of Chancery, 
however, usually considers every bonus, whether con- 
sisting of additional joint stock or shares (s), or simply 
of money (<)k as part of the capital, unless it appear to 
be nothing more thaffan increased dividend arising from 
the increased profits of the year (w). In the absence, 
therefore, of any special provision to the contrary, every 
bonus ought to bo invested upon the trusts of the settlj'- 
ment, and the income only paid to the tenant for life. 

• d 

Apportiotiment a niodem act of parliament (r), on the decease of 

of income. ^ person entitled to a life interest in any income, made 
payable or coming due at fixed periods, of aay property, 
whether real or personal, his executors or administrators 
are entitled to recover fi’om the remainderman an appor- 
tioned part of the next ])a} ment of the income, accord- 
ing to the time which shall have elapsed since the last 
period of payment, up to and including the day of the 
decease of such person. And when any other limited 


(r) A form of marriage settle- 
ment of stock and other personal 
|state upon the usual trusts will 
be found in Appendix (B). 

(#) Brander v. Brander^ 4 Ves. 
800; Hooper v. Ilossiter, 13 Price, 
774; S. C., M‘Cleland, 527. 

(0 Parit V. Paritt 10 Ves. 185; 
Ward V. Combe, 7 Sim. 634. Sec 


also Gilltf V. Burley^ 22 Beav. 619, 
624, and the cases there collected. 

(«) Barclay v. Wainewrightf 1 !• 
Ves. 66; Price v. Anderson, 15 
Sim. 473; Preston Melville, 16 
Sim. 163. 

(o) Stat. 4 & 5 Wai. IV. c. 22. 
s. 2. Re MascwtlVs trusts, V. C. 
W. 9 Jur. N. S. 350. 
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interest determines, a similar right to an apportionment 
is also given. But the act makes no apportionment of 
rent between the heir or devisee and the executor of a 
tenant in fee simple (w). And where the property ceases 
with the interest, and does not go over to another, as in 
the case of a life annuity, the act appears inapplicable ; 
and the right to an apportioned part should therefore, if 
desired, be expressly conferred (j:). The act extends 
only to instruments executed, ar^l* wills coming into 
operation, after the passing of the act, which took place 
on the 16th June, 18.34 (y) ; and its provisions do not 
apply to any case in which it is expressly stipulated that 
no apportionniont shall take place, or to annul sums 
made payable in policies of assurance of any descrip- 
tion (z). Previously to this act no apportionment was Previous law. 
made of annuities, or of the dividends of stock settled 
in tnist for one person for life, with remainder to another; 
but# the remainderman was entitled to the whole of the 
annuity or dividend which fell due next after the decease 
of tko person entitled for life («). But in a case where 
the tenant for life of stock died on the day on which a 
half-year’s* dividend became due, it was held that it 
belonged to his personal estate (If). If an annuity were Annuity given 
given for the maintenance of an infant(c), or of a married 
woman living separate from her hu8band(£/),thc necessity 
of the case was considered a ground for ])rcsuming that 

an apportionment was intended. The interest of money Interest war 

always appor- 
tioned. 

(u>) Brown v. Amyot, 3 Hpre, (a) Pearly v. Smith, 3 Atk. 260; 

173, 183; Beer y. Beer, C. P. 16 Sherrard y, Sherrard, 3 Atk. ; 
jiir. 223, 225; 12 C. B. 60; ^ Warden v. Ashburner^ 2 Do Gex & 

Clulow, 3 Kay & J. 689. Smalc, 366. 

(jr) But see Carter v. Taggart, (b) Baton v. Sheppard, 10 Sim. 

16 Sim. 447. • 186. 

(y) ^fich€ll V! Michell, 4 Beav. (c) Hay v. Palmer, 2 P. Wms. 

540 ; Knight y, Boughton, 12 Beav. 501 ; 1 Swanst. 349, note. 

312. (rf) Howell V, Hanforth, 2 W, 

(») Stat. 4 & 5 Will. IV. c. 22, Black. 10^6. 
s. 3. 


W.P.P. 


R 
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lent was also always apportioned ; for though the pay- 
ment of such interest be made half-yearly, yet it be- 
comes due de die in diem^ so long as the principal remains 
unpaid (e)^ 

An estate tail, such as that created by a gift of lands 
to a man and the heirs of his body (/), has nothing ana- 
logous to it in personal property. An estate tail cannot 
be held in such proji^irty at law, neither does equity admit 
of any similar interest. A gift of personal property of 
any kind to A. and the heirs of his body will simply vest 
in him the property given (^). And in the construction 
of wills, where many informal expressions are allowed 
to vest an q^tate tail in lands, the general rvig is, that 
expressions, which if applied to real estate would confer 
an estate tall, shall, when applied to personal property, 
sim|)ly give the absolute interest (A). The same effect 
will be ])rodiiced by a gift of such property to a man 
and his lieira. The words heirs,*' and ‘‘ heirs of his 
body,” are (piite inapplicable to j)ersonal estate the 
heir, as heir, has nothing to do with the personal pro- 
perty of his ancestor. Such property has notliing here- 
ditary in its nature, but simply belongs to its owner for 
the time being. Hence, a gift of personal property to 
A. simply, without more, is sufficient to vest in him the 
absolute interest (i). Whilst, under the v^lty same words, 
he would acquire a life interest only in real estate (7), 
he will become absolutely entitled to personal property. 


(e) Edwards v. Countess of ff ar- 
wick, 2 P. W^ms. 176; Banner v. 
Lowe, 13 -Ves. 135; Re Rogers's 
trusts, 1 D. & S. 339. 

( / ) See Principles of the Law 
of Real Property, 28, 2nd ed. ; 30, 
3rd and 4th eds. ; 33, 5th and 6th 
eds. 

(^) Feame, Cont. Renoi 461 , 463; 


» 

Doncaster v. Doncaster, 3 Kay &: J. 
26. 

(/i) 2 Jann. Wills, ch. 44^ p. 
534, 3rd ed. 

(i) Byng y. Lord Strafford^ 5 
Beav. 558. 

(J) Principles of the Law of 
Real Property, 17, 114, 2nd ed. ; 
18, 1 19. 3rd and 4th eds. ; 19, 125, 
5th ed.; 131, 6th ed. 
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Thus a gift of lands to A. for life, and after his decease Example, 
to B., gives to B. a mere life interest in remainder ex- 
pectant on the decease of A. {k ) ; imless indeed the gift 
be by will under the act for the amendment <£ the laws 
with respect to wills (/). But a gift of personal pro- 
perty to A. for life, and after his decease to B., gives to 

B. a vested equitable interest in the coi-pus or body of 
the fund, to which he becomes absolutely entitled, sul>- 
jeet only to A.’s life interest; ajid the dhuimstance 
of B.’s dying in the lifetime of A. would bo im- 
material (m). 

It is true that in deeds and other legal instruments it Use of the 
is usual to transfer personal testate absolutel} 4 , by the use udmUiis^^ 
of the words executors, admin ivstrators and assigns.” trators and 
As real estate its conve^Td to a man, his heirs and as- 
signs (n), so i)ersonal ju’operty is assigned to him, his 
exciMitors, administrators and assigns. The executor or 
administrator is, as wc shall see, the person wlio becomes 
logfiily ent itled to a mairs personal estate after his de- 
cease ; in the same manner that a man’s heir or assign 
be<!omes entitled to his real property. But the analogy 
extends no furtlier. There is no necessity for tlie use of 
these terms (o) as there is for the enqdoyment of the 
A\'ord “lu?irs,” These teions, however, arc constantly 
em])loyed in conveyancing as words of limitation of an 
absolute interest ; and a rule has sprung up with respect 
to th(‘ir construction similar to the rule in Shelley’s case, Rule in 
by which the word ^Mieirs,” when following a life estate ^**‘'***‘^y * ‘^2225, 
gi\*Gn to the ancestor, is merely a word of limitation, 

(A) Goodtittc d. Richards v. Ed- Real Property, 11.5,2nd cd. ; 120, 
mondsy 7 T. Rep. 63^. 3rd and 4th eds. ; 120, 5th ed. ; 132, 

(0 Stat 7 WUI. IV. & 1 Viet. c. 6th ed. 

26, 8. 28. (o) Elliott v. Davenport, 1 P. 

(m) Deny on v, Maddison, 2 Bro. Wms. 84. Earl of Lonsdale 

C. C. 75. Cq^ntess of Berchtoldl, 1 Kay, 640. 

(n) Principles of the Law of 

R 2 
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giving to such ancestor an estate in fee {p). Thus, if 
money or stock be settled in trust for A. for life, and 
after his decease in trust for his executors, administra- 
tors and assigns, A. will be simply entitled absolutely (q ) ; 
in the same manner as a gift of lands to A. for his life, 
with remainder to his heirs and assigns, gives him an 
estate in fee simple. But as the rule, so far as it ap- 
plies to personal property, is not founded on the same 
strict j)rineijp1e as the rule in Shelley’s case, a gift of such 
])rop(‘rty to the executors or administrators (not adding 
assigns) of a person who has taken a previous life interest 
may, under peculiar circumstances, be constnied as giving 
him no further interest in such property (r) ; whilst, under 
the same ci#^*eumstances, the word heirs ” in a gift of 
real estate would have given him the fee simple. 


Rules as to •A.s no estates can subsist in personal j)ropcrty, it 

contingent re- foUo^vs that the rules, Oil which contingent remaindors 

nnninders do t i i i ° 

not iipply to m ficehold lands depend for their existence, have never 

posidonTof***' Jippft<‘idion to contingent dispositions of'jier- 

personul pro- soTuil projici’ty, Sucli disjiositious partake rather of the 
indestructible nature of executory devises and shifting 
uses. Thus a gift of lands to A. for his life, and after 
his decease to such son of A. as shall first’ attain the 
age of twenty-one years, creates a contingent remainder, 
which will fail in the event of no son of A. having at- 
tained the prescribed age at the time of his decease {$). 
The reason of this failure depends on the ancient rule, 
that there must always be some defined owner of the 


(p) See Principles of the Law 
of Real Property, 207, 2nd ed. ; 
2M, 3rd ed.; 213, 4th ed. ; 224, 

' 3th ed. ; 234, 6th ed. 

(q) Co. Litt. 54 b ; Hawes v. 
Hnmest 2 Keen, 646 ; Grafftey v. 
HnmpagCt 1 Bcav. 46 ; Howell v. 
Gaylevy 5 Beav. 157 i Ikeryon 
Collettf 8 Beav. 386 ; Morris v. 


Howes, 4 Hare, 599. 

(r) fVatlis v. Taylor, 8 Sim. 241 ; 
see 1 Bcav. 52 ; Daniel v. Dudley, 
1 Phi. 1 ; Jttoi ney -General V, Mal- 
kin, 2 Phi. 64 ; Mackenzie v. Mac- 
keniie, 3 Mac. & Gord. 559. 

(s) Feeling v. Allen, 12 Mee. & 
Weis. 279 ; 5 Hare, 578. 
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feudal possessslon ; and,* consequently, between tlic tune 
of the death of A. and the time of his son’s attaining the 
age of twenty-one years, some owner of the freehold 
ought to have been appointed, in whom the feudal pos- 
session might conti nue (t). Personal property, however, 
lias evidently nothing to do with these feudal rules 
relating to possession. If, therefore, a gift be made of 
personal property to trustees, in truit for A. for his life, 
and after his decease, in trust* for *s«ch son of A. as shall 
first attain the age of twenty-one years ; or if a tt*rm of 
years be bequeathed to A. for his life, and after his 
decease to such son of A. as shall first attain the age of 
twenty-one years ; it will be immaterial whether or not 
the son attain the age of twenty-one years i*i the lifetime 
of his father. On his attaining that age, he will become 
entitled q u I te i f idepond^n tly of his father’s interest. His 
ownership will spring up, as it were, on the given event 
oQiis attaining the age. But the indestruetible nature Tamit to 
of’ these future dispositions of jiersonal estate might lead 
to<nists of indefinite duration, the rule of poiqietuities, 
which con/iiKfs executory interests within a Hie or lives 
ill being, ?ind twenty-one years afterwards, with a further 
allowance for the time of gestation, should it exist (?/), 
applies equally to personal as to real estate. And the Uestraint on 
further restrietion on the aeeiimulaiion of income im- 
[)()scd by the Thelhisson Act(.r) applies to trusts for the 
accumulation of the income of personal estate as well 
as real. 


Equitable interests in personal property of a future Powers, 
kind may be created through the instrumentality of 

(0 Principles of the Law of 272, 5th ed. ; 286, 6ih cd. 

Real Property, 200, 1st ed. ; 217, (x) Stat. 39 & 40 Geo. Ilf. c.* 

2nd cd. ; 224,* 3rd and 4th eds, ; 98 ; Principles of the Law of Real 

233, 5th ed. ; 246, Gthed. Property, 243, Ist cd. ; 253, 2rid 

(m) Principles of the Law of ed. ; 260, 3r(l ed. ; 263, 4th ed.; 

Real Property, 242, 1st ed. ; 251, 274, 5tlf cd.; 288,6th ed. 

2nd ed. ; 259, 3rd ed, ; 262, 4th ed. ; 
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powers, in a similar manner, arid to the same extent, as 
future estates in land (y). Thus stock in the funds may 
be vested in trustees upon such triists as B. shall by any 
deed or by-his will appoint, and in default of and until 
any such appointment, in trusl for C., or upon any other 
trusts. Here C. will have a vested interest in the stock, 
subject to be divested or destroyed by B.’s exercising his 
power of appointmtnt ; and B., though not owner of the 
stock, has power to ^lisj)ose of it by deed or will, and 
may if he please appoint to himself ; in which case the 
trustees will be bound to transfer it to him. If the power 
should not be exercised by B., C. will then be entitled 
absolutely ; and will not, as in the case of landed pro- 
perty, be suji)jeet to judgment debts incun*ed by B. (c), 
or to any other of his debts. But if B. sliould exercise 
his power l)y deed without valunff)le consideration, or by 
will, in favour of a third person, the stock so appointed 
would be considered in equity as part of the assets of 
the appointor, and would be sul>jeet to the dcinaiiSs of 
his creditors in preference to the claim of the appointeo/(i). " 
Incase of bankruptcy (6), it is also provided that all 
powers vested in the bankrupt, which he might legally 
execute for his own benefit (except the right of nomi- 
nation to any vacant ecclesiastical benefice), may be 
executed by the assignees for the benefit of tlie creditors 
in the same manner as the bankrupt might have exe- 
cuted the same. 

The rules respecting the necessity of a compliance 
with the terms and formalities of the power, whenever it 

(y) See Principles of the Law The doctrine applies also to ap- 
of Real Property, 231 e/ seq, 1st pointinents of real estate. See 
' ed. ; 236, 2nd ed. *, 243, 3rd ed. *, I'lcming v. Biifhanatty 3 De Oex, 
245, 4th ed.j 256, 5tb ed.; 266, M. Se O. 976. 

6th ed. {b) Stat. 12 & 13 Viet. c. 106, 

(«) Ibid. s. 147, repealing stat. 6 Geo. IV. 

(ir) Lanelia v.Gor»ia'«/h'S,2 Vein. c. 16, s. 77, to the same cftcct. 

465) Baintmv. Hard, 2Atk. 172. 
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is exercised otherwise than by will(c), and the relief 
afforded by the -Court of Chancery on the defective 
exercise of a power (rf), apply as well to personal as to 
real property. Powers over personal estate laiiay also ho 
exercised by women, without their husbands’ consent, 
and also in favour of their husbands, in the same manner 
as powers over land (e) ; and the provision of the recent 
AVills Act, which requires wills made in exercise of 
powei*s to be executed and atte.tfed like all other 
wills (/), applies equally to powers over personal estate. 
A general bequest of personal estate will iilso now 
include any personal estate which the testator may have 
only a power to a]>point as he may think fit, in the same 
manner as a general devise of real estate w^U comprise 
real estate subject to any such power {j), 

A frequent instance of the employment of a power 
ovpr personalty occurs in •the case of children’s portions, 
which arc usually settled on all the children equally, sub- 
-jeot to a power given to the parents to ap})oint the shares 
ill a diil’ercnt manner. When such a pow er is exercised, 
t he shares previously vested in the children arc divested 
from them, and new shares arc vested in them by the 
opcnition of the power. Fonncrly, if such a power were 
so worded as not to authorize an exclusive appointment 
to some or one of the children, it was Ifthl by the Court 
of Chancery, as a ndc of equity, that each child ought 
to have a substantial share ; and an appointment to any 


(c) See PrincipleB of the Law 
of Keal Property, 238, 2nd cd. ; 
2 15, 3rd ed. ; 247, 4th ed. ; 257, 
5th ed. ; 268, Gth ed. See now as* 
to deeds, stat. 22 & 23 Viet c, 35, 
s. 12. 

(d) Tbid. 239, 2nd ed. ; 246, 3rd 
ed. ; 248, 4th ed. ; 258, 5lh ed.; 
2C9, Gth ed. 


(e) Ihid, 241, 2nd ed. ; 248, 3rd 
cd.; 250, 4th cd. ; 260, 5th ed.; 
279, Gth ed. 

(/) /6id.240,2nded.; 247,3rd 
ed.; 249, 4th cd.; 259, 6lh cd.;* 
271, Gth cd. 

{g) Ibid, 242, 2nd ed. ; 249, 
3rdcd. ; 251, 4th ed. ; 2GI, 5th ed. ; 
273, Glided. 
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child of a veiy small share was called an illusory ap* 
pointmenty and was held void (A). But this doctrine 
having given rise to difficulties and family disputes, from 
the iincerti^inty of the question what was too small or 
what a sufficient share, the meddlesome doctrine of 
equity on this point was a few years ago abolished by 
act of parliament (t) ; and now the appointment of any 
share, however small, cannot be set aside on the ground 
of its being illusory. The act extends, as did the 
doctrine, to real estate as well as personal ; but landed 
property is, from its nature, seldom cut up into little 
portions. 

Although no appointment is now void for being illu- 
sory, yet wlu^re a!i exclusive apj)ointment is not autho- 
rized, any appointment, by which any. object of the 
power would be entirely excluded, is still void. Thus, if 
1,000/. be given to A., B^. and C. in such shares as their 
father shall appoint, and in default of appointment*^ to 
them equally, an appointment of 900/. to A. would nqw-. 
be good, as 100/. would remain to be equally divided 
between the three (A), of which B. and C. jvould get 
each one-third (/.) But a subsequent appointment of 
the remaining 100/. to Ih would be void, as altogether 
excluding C., who is equally an object of the power (/w). 
It is customary, •however, in modem settlements to give 
to parents a power of appointment in fiivour of any one 
or more of the children exclusively of the others. And 
in onler that those to whom appointments have been 
made should not obtain more than may have been in- 
tended for them, it is generally provided that no child 
taking any share of the fiind under any appointment 

* (A) 1 Sugd. Pow. 568 et seq,\ 202. • 

449, 8th ed. ; Chance on Powers, {1) IVilson v. Piggoit,2yes. jun. 
396 et seq. 351; ffornhwell v, Hanrott^ 14 Beav. 

(#) Stat. 11 Geo. IV. & 1 W’ill. 143. See Foster v. Cautley, 6 De 
IV. c. 46. • Gex, M. & G. 55. 

(k) Young IVaterparkf IS Sim. (m) 2 Ves. jun. 855. 
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shall be entitled to any share in the part nnappointod 
without bringing his or her share into hotchpot^ and Hotchpot 
accounting for the same accordingly. Under such a* 
provision, A., in the instance above given, \yould not be 
entitled to any share in the 100/. unappointed, without 
also agreeing to a like division of his 900/. amongst him- 
self and the others. The clause of hotchpot operates 
favourably to the rcjn'csentatives of those children who 
may happen to die before any apyointincnt shall have 
been made to them. For when a power is given to Noappoint- 
appoint amongst children, no appointment can be made nIaae*to”cxc- 
to the executors or administrators of those who may cutor« or admi- 
have died {n ) ; so that such executors or administrators deceased ob- 
cannot possibly take more than the aliquot part given F’*^*** 
to the deceased child in default of any appointment; 
wliilst they may be partially or totally excluded even 
from that by a partial or complete exercise of the 
ppwer of appointment in favoiiy of the surviving children, 
or even of a singled survivor. When the ap])ointment is 
jwrtial only, the executors or administrators of a de- 
ceased child will, under the hotchpot clause, divide tlic 
fund unajpointed with the other children to w^hom no 
a])j>oIntment may havT. been made; when^as, without 
such a clause, the children to whom appointments may 
ha ve been made would be equally entitled to participat(3 
in llie part unnppointed (c). 

When a power is given to appoint property amongst Appointment 
a particular class, no portion of the fund can be ap- ^ 

pointed in favour of any person who is not a member of 
that class ; and any appointment to such person will 
accordingly be void. Thus, if the power be to appoint Children, 
tlie proj^erty tp all or any of the children of the a}>pointoi* 

(n) Boylp. V. The Bishop of Peter^ 351 ; Womhwe.il 7. Hanrotl, 1 -I- Beav. 

horouffht 1 Ves. jiin. 290; Ricketts 11*3; Walmsley v. Vaughan^ 1 Oe 
V. Lnftus, 4 You. & Coll. 519. Gex S^Jones. 114. 

(o) Wilson V. Piggott,2 Vea.jun. 
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in such manner as he may think fit, no interest in the 
property can be appointed to any grandchild of the ap- 
pointor ; for a grandchild is not an object of the power (/>). 
So if the power be to appoint amongst nephews or grand- 
nephews, those only can take any shares who answer 
that description {q\ Again, if the power be to appoint 
portions amongst younger children, nothing can be taken 
hy a younger son who afterwards becomes the eldest by 
the decease of his ^Ider brother (r); although if he 
should have actually rccciv^ed any share in the money 
whilst a younger son, he will not be obliged to refund it 
on becoming the eldest {$)* The word younger,” how^- 
ever, is not, in parental provisions (<), taken literally, 
but as meaning any child who may not be entitled to 
the family estate. Therefore a daughter, who may be 
the eldest child, would be considc?i'cd as a proper object 
of a ])ower to appoint amongst the younger children, 
whilst her younger brother, benng the eldest son entitled 
to the family estate, Avould not be Ullowed to partici- 
pate (w). And in the same manner a second son Ivc 
coining the eldest, but not obtaining the family estate, 
would be allowed a share (u). A power to appoint 
amongst children living at their father’s decease includes 
a child en ventre sa mire {w). 


Wlien an ap- 
pointment to 
the isoue of a 
child is good. 


In some cases where the power only authorizes an 
appointment amongst children, an appointment in favour 


(p) Alexander v. Alexander, 2 
Ves. sen. 640; Brhtow IVardc, 
2 Vea. juii. 336. 

(q) Falkner v. Butler^ Amb. 514 ; 
Waring v. Lee, 8 Beav. 247. 

(r) Chadwick v, Doleman, Vern. 
528 ; Lord Teynham v. Webb, 2 
Vee. sen. 198; Gray v. Earl of 
Limerick, 2 De Gex & Stnale, 
370. Sec &mde.man v« Mackenzie, 
1 John. & H. 613. 

(*) 2 Sugd. Pow. 293 ; 680, 


8th cd. 

(0 Hall V. Hewer, Amb. 203 ; 
Lyddon v, Ellison, 19 Bcav. 565. 

(k) Pwrson v. Garnet, 2 Bro. 
C. C. 38 ; Hencage v. Hunloke, 2 
Atk. 456; Beale v. Beale, 1 P. 
Wms, 244. 

(v) Spencer v. Spencer, 8 Sim, 
87 ; Maconbrey v. Jones, 2 Kay & 
J. 684. 

(w) Beale v. Beale, 1 P. Wnia. 
244. 
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of the issue of a child* may be sustained as being, in 
effect, first an appointment to the child, and then an as- 
signment by such child in favour of liis issue (or). But 
this of course can only be done when the cliijd is of age, 
and is a party to and executes the deed by which the 
appointment is made. And the more regular plan in 
such cases is, for the father first to make the appoint- 
ment in favour of the child, and then for the child to 
make an assignment of the fund appointed to trustees 
in trust for his children in the manner intended. 

An ap]>ointmcnt by a father in favour of his child, in Appointment 
exercise of a power for that pui-pose, ought to be made nfust norbe 
for the benefit of the child who is the objegt of the pro- bjs^own 
vision, and not indirectly for the l)enefit of the father 
who makes the appoinWent. Accordingly, any bargain 
))etvveon the fiither and the child by which the fonner is 
t(^ receive any advantage for oxercising his power will be 
considered as, in tc*chnical phrase, a fraud on the power. Fraud on the 
will render the appointment void (y). But when 
there is no evidence that the appointment is made under 
a hiirgaifi for the benefit of the father, although there 
may be strong .sus[)icion that such is the case, the ap- 
pointment cannot be set aside (z). Powers of appoint- 
ment amongst chil(h*cn usually enable the parent to fix 
tlie ag(i or time at which the fund appointe<l shall vest in 
any child. But, on the principle just stated, a father will 
not be allowed to make an immediate appointment to an 
infant child, for the sake of becoming himself entitled to 
the fund appointed, as the child’s personal representa- 


(.r) RouUedge v. Dorril, 2 Vos. 
jur». 357 ; IVvat v/ limifijf 1 Russ. 
& My. fJoldgmidv. Gold- 

smidf 2 Haro, 1S7. 

(y) J)auht>ney v. CorJihurn, 1 
Moiiv. (>2(i; Palmer v. Wheeler ^ 2 
Rail Beatty, 18 ; Jackson v. Jack- 


sort ^ 1 Dru. 91 ; Thompiim v. Simp- 
sout 2 Jones 8r Lat 110. * 

(t) APQueeny, Farquhar, 11 Ves, 
467 ; Hamilton v. Kirwart, 2 Jones 
& Lat. 393 ; Campbell v. Hornet 1 
You. a^Coll. lUc. 664. 
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tive in the event of its decease (a). An appointment to 
an infant is not, however, necessarily void on account of 
the circumstance that the father, who has made the 
appointment, will become entitled to the property ap- 
pointed in the event of the child’s decease (5). 

In the exercise of powers of appointment amongst 
children, care should be taken not to postpone the vest- 
ing of their shares Jo a period which may exceed the 
limits allowed by the law of perpetuity (c). When the 
power of appointment is a general power, enabling the 
appointor to make a disposition in favour of any object 
he may please, the property is evidently not tied up so 
long as such a power exists over it; and neither the 
reason nor the rule which forbids a perpetuity has any 
application till some settlement ris made, in exercise of 
such a power. I n such a case, therefore, the limits of per- 
petuity commence from tlij,e time of the appointment (c/). 
But where the power of aj)pointment is to be exercised 
only in llivour of a particular class of objects, the 
perty subject to the power is evidently already tied up 
in favour of tliat class. The limits of perj^ctuity are 
therefore in this case to be reckoned, not fi’om the time 
of the exercise of the power, but from the date of its 
creation. The interests given by the power must, for 
this ])urposc, be regarded as if they had been inserted in 
the settlement by which tlic ])Ow^er was created ; and if 
such interests would have been too remote, if inserted 
in the original settlement, they wdll be too remote when 
given in exercise of the powder (e). Thus a person having 
a general pow'er of appointment by will over a fund, may 

(rt) Cunynghame v. Thurlow^ I (c) See ante^ p. 245. 

4luss. & M. 43G ; Lord Sand tvich*s (rf) 1 Sugd, Povv. 249, 495 ; 395, 

case, cited 1 1 Ves. 479; Gee v. 8th ed. • 

Ourmyr 2 Coll. 486. (c) Co. Litt. 271 b, n. (1), vii. 

(5) Butcher V. Jackson^ 14 Sim. 2; 1 Sugd. Pow. 498 ; 396, 8th cd.; 
444; Fearon \,WDcsbrhtyf 14 Boutledge v. Dorrilf 2 V^es. juii. 
Beav. 635, 357, 
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by his will appoint a share of it in favour of any unborn 
child of his own, to be vested in such child on his attain- 
ing the age of twentjMhree years. The limit of per- 
petuities is reckoned from the time of the apjiointment, 
which in this case is the death of the appointor, when his 
will begins to take effect. The child must necessarily 
then be bom, or in ventre sa mere^ and the child’s life is 
accordingly the life then in being within which the share 
must necessarily vest. But if by a,mamage settlement 
a fund be settled in trust for the father for his life, and 
after his decease in trust for the children, in such shares 
as he Miall appoint by his will, he cannot make an ap- 
]>ointment in favour of any unl>om child, to be vested on 
his attaining#he age of twenty-three years.^ For in this 
case the limit of perpetuities counts from the date of the 
settlement, when the J^roperty was first tied iij) for the 
benefit of the childi^cn ; and this limit would be exceeded 
ifjthc child should not attain tlve given age wdthin twenty- 
one years after th<f decease of the father, who was the 
-4ifc in lieing at the date of the settlement. And the 
rule is, that every limitation which exceed in dura- 
tion a lift* or lives in being, and tw'cnty-one years after- 
wards (allomng for the j)eriod of actual gestation), is 
void as tending to a pcipetuity (/). 

When personal premerty is directed to be paid to any 
persons at a future nme, the leaning of the courts is 
always in favour of vested interests ; that is to say, the 
courts lean to that construction which will give to the 
parties a present assignable and transmissible right to 
that which is not payable till a future time. Thus if a 
legacy be given to a person to be payable w^hen he attains 
the age of tw^enty-one years, the legacy is considered ta 
be immediately vested, and will accordingly be payabjp 
to the administrator of the legatee in case he should die 

(/) See PrincipleB of the Law 251, 2*d ed. ;*259, 8rd ed.; 273, 
of Real Property, 242, Ui ed.; 6th ed.; 287, Cth cd. 


The courts loan 
to vested inte- 
rests. 
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under age (g). So if personal estate be settled in trust 
for A. for life, and after his decease for all his children 
in equal shares, eacli of his children will be entitled to a 
share, whether such child survive his parent or not, and 
although such child should die in infancy (A). If, how- 
ever, the property should consist of money charged on 
land or other real estate, such as the portions of younger 
children when the family estate is entailed on the eldest 
son, the rule is different ; and if any of the children 
should die before the time when his or her portion be- 
comes payable, it will, in the absence of special provi- 
sion to the contrary, sink into the land for the benefit 
of the estate (i). 

Vesting of in- In the settlement of personal property upon children 

to*^chil(kenT' there ai’c two plans, cither of 'wdiich may be adopted 
with respect to the vesting of the interests given. The 
one ])lau is, to vest the interests of the children in theiii 
immediately as they come into bein^, divesting from 
each of tliem proportionate shares as others arc borK^ 
and also divesting the shares altogether in fiivour of the 
others, in the event of the decease of any son under agCj 
or of any daughter under age and without having been 
marrieiL The other plan is, to vest the interests given 
only in those who, being sons, attain the age of twenty- 
one years, or, being daughters, attmn that age or many 
under it. So far as the corjais of the fun^ is concerned, 
the result of each of these plans is the same, the property 
being ultimately divided only amongst those children 
wlio, being sons, live to come of age, or, being daughters, 
come of age or previously marry. But with regard to 

Maintenance income of the fund the plans are different. In the 
and educatioa« ^ 

U) 2 Black. Comm. 513; Co. & John. 417. 

Lm. 287 a, note (1), (0 Co. Litt. 237 a, n. (1). See 

(/i) Skey y, Barnes, 3 Mer. 385 j £vans v. Scott, 1 H. of L. Cases, 

Templeton v. Warrii^ton, 16 Sim. 43, 57. 

267. See Swallow v. Binns, 1 Kay 
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first case, the income •belongs to the children whilst 
under age ; but in the second no inteix^st cither in the 
income or in the principal is given during minority, or, in 
the case of daughters, until marriage under jjge. In the 
first case, therefore, if the father be dead, the income 
will be payable to the guardian of the children toward 
their maintenance and education; but in the second 
case there will be no provision for these purposes in the 
absence of express directions. Such directions therefore 
should in such case be always inscrte<l, with a provision 
for the accumulation of the surplus income by way of 
increase of the principal. If however the whole pro- 
perty is ultimately to go amongst the children (A), or if 
the persons entitled, in the event of the children not 
living to attain vested interests, should agree (/), the 
Court of Chancery ivSl direct the income to be applied 
for the children’s maintenance, in the absence of suffi- 
cient provision for that purpose, and even in the face of 
an express direction to accmnulatc the income (w). 
•A*?ul a recent act of parliament now provides that, 
in all cases where any pro])erty is held by trustees in 
trust for an iiifaiit, either absolutely or contingently on 
bis attaining the age of twenty-one years, or on the 
occurrence of any event previously to his attaining that 
age, it shall be lawdid for such trustees, at their solo 
discretion, to pay to the guardians (if any) of such in- 
fant, or otherwise to apply for or towards the mainte- 
nance or education of such infant, the whole or any 
part of the income to which such infant may be entitled 
in respect of such property, whether there be any other 
fund applicable to the same pur|)ose, or any other person 
bound by law to provide for such maintenance or cduca- 
• 

{k) Haley Bannister, 4 Mad. Cannings Flower, 7 Sim. 523. 

275; Errat v, Barlow, 14 Vea, (w) Grcenwell ?. Greenwell, 5 
202. Ves. 194. 

(0 Turner v. Turner, 4 Sim. 480; 
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tion, or not ; and such trustees sliall accumulate all the 
residue of such income by way of compound interest, 
by investing the same and the resulting income thereof 
from time time in proper securities, for the benefit of 
the jKjrson who shall ultimately become entitled to the 
property from which such accumulations shall have 
arisen : provided always, that it shall be lawful for such 
trustees at any time, if it shall appear to them expe- 
dient, to apply the v^hole or any jiart of such accumu- 
lations as if the same were part of the income arising 
in the then current year(n). This enactment applies 
only to deeds executed, and wills executed or confirmed 
or revived by codicil executed after the passing of the 
act, which took place on the 28th of August, 1860 (o). 
The act, it Avill be observed, ajiplies only to income to 
which the infant may be entitled; so that if the infant 
should not be entitled to the income irrespectively of 
the act, it would scarcely be safe for the trustees to 
apply it for the infant’s maintenanee without express 
authority. 

In mairiage settlements a life interest is usually and 
properly given to the father and mother, so that no pro- 
vision is required for the maintenance of the children 
until after the decease of the survivor. And where life 
interests arc not given to the parents, but provision is 
made for the maintenance of the children during the 
father’s lifetime out of the settled fund, such provision 
is considered as primarily applicable for the maintenance 
of the children accordingly (p). But the general rule is, 
that every fatlier is bound to maintain his children, if of 
ability so to do (q ) ; and a provision contained in a gift 
# 

(li) Seat 23 & 24 Viet. c. 145, K. 490. See Thompson v. Griffin, 
8.26. 1 Craig & Phillips, 317. 

(o) Sect. 34. (q) Andrews v. Partington, 3 Bro. 

(p) Steehen v. Stocken, c4 Sim. C. C. 60. 

152; Meacher v» Tounge, 2 Myl. 3r 
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to an infant child^ for his maintenance and education , 
will not be applied for that purpose during his father’s 
lifetime, if the father is abk to maintain him in a 
manner suitable to his condition and prospects (r). 
When, therefore, it is intended that the income of pro- 
perty given to children should be applied to their inaiii- 
tenance during their father’s lifetime, without reference 
to his ability to maintain them, the application of the 
income, without reference to his ability, should be ex- 
pressly directed ; and, if such application be so directed, 
the income must of course be applied accordingly («). 
When two funds arc provided for the maintenance of an 
infant, it is frequently difficult to decide to whicli fund 
recourse should be first had. The general |;ule is, that 
the interest of the infant determines the order of appli- 
cation (<); but, ‘in orde? to avoid questions, it is very 
desirable, when two funds are provided for an infant’s 
mamtenance, to direct that one# of them shall be in aid 
only of the provisiofl afforded by the. other. But the 
att»*to which we have just referred gives, as we have 
seen (m), a discretion to the trustees to apply the income 
of the infant’s property for his maintenance, whether 
there be any other fund applicable to the same purpose, 
or any otfier person bound by law to provide for such 
maintenance or education, or not. 

In settlements of personal property, it has long been 
usual to provide for the investment of the fund settled 
in the parliamentary stocks or public funds of Great 
Britain, or at interest upon government or real secu- 
rities in England or Wales, but not in Ireland ; and at 


(r) Maherley V. Turton, U Vc». 
499; JervoUe v,*Silkf G. Cooper, 
52; Ex parte JVilliamty 2 Colly er, 
710. 

(») See Wetherell ▼. WttiWf I 
W.P.P. 


Keen, 80; White v. Granct 18 Bcav. 
871. 

{t) Foijambe v. Wiltonghhy, 2 
Sim. & Stu. 165 ; Lygon v. Lord 
Coventry, Mr Sim. 41. 

(if) Ante, p. 288. 
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the present day investments in 'railway debentures, pre- 
ference shares and other securities, yielding a larger 
income, are often authoris|»d. Government securities, as 
distinguished from stocks or funds, seem to be nothing 
else than Exchequer bills, in which tnistees appear to 
be justified, even without express authority, in investing 
the property for any temporary purpose, as during the 
necessaiy delay in completing a contemplated mort- 
gage security (ar). «But where a permanent investment 
is intended, a trust to lay out money in government 
securities will not authorize the purchase of Exchequer 
bills (y). Real ^security means the mortgage of real 
estate, namely, freehold or copyhold hereditaments of 
sufficient value (z). And if it be desired that the trus- 
tees should have power to invest the trust money on 
mortgage of leasehold estatesj or in 'railway deben- 
tures {a)y or shares, or any other securities, or to lend it 
to any party on his bond, express authority ought tq be 
given to the tnistees for the purpose. Investments in 
Ireland were often expressly prohibited, on accountror 
an act of parliament, which empowered trustees, who 
were authorized by their trust, to lend money at inte- 
rest on real securities in England, WaJ^ pr Great 
Britain, to lend the same at interest on real seciuities 
in Ireland (6). But all loans of money on real secu- 
rities in Ireland under the act, in which any minor or 
unborn child, or person of unsound mind might be 


(jr) Matthews v. Brisct 6 Beav. 
239, 244. 

(y) Ex parte Chaplin^ 8 You. & 
Coll. 897 ; as to the issue of Ex- 
chequer Bills, see Stat. 24 Viet, o, 
3. 

(*) See Stiekney v. Sewell^ 1 My. 
& Cr. 8; Phillipsan v. Oatty^ 7 
Hare, 516 ; Monty, Leith, 15 Beav. 
524 ; Drosler v. BreretotiQlS Beav. 
221. Turtipike bonds are real se- 


curides for some purposes ; Robin- 
son V. Robinson, Lords Justices, 1 
De Gex, Mac. & Gord. 247, 262. 

(a) Mortimore y. Moriimore, 4 
Dc Gex fir Jones, 472. 

(5) Stat 4^5 Will. IV. c. 29. 
Leaseholds for lives perpetually 
renewable at a head rent form real 
securities in Ireland ; Mackod v* 
AnnesUy^ 16 Beav. 600. 
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interested, were required to be made by tlie direction 
and under the authority of the Court of Chancery 
in England, to be obtained in any cause or uj>on peti- 
tion in a sumniaiy way (c) ; and every suck loan "was 
to be made witl^ the consent of the person or persons, if 
any, whose consent might be required as to the invest- 
ment of such money upon real securities in England, 

Wales or Grreat Britain, testified in the manner required 

by the trust («f). And it was nls<f provided that tlie 

act should not apply to cases where there was an ex- 

pi*css restriction against the investment of the trust 

money on securities in Ireland (c). , But a recent Newenact- 

statute now provides, that when a trustee, executor or 

administrator slndl not, by some instrumeBits creating 

his trust, be expressly forbidden to invest any trust fund 

on real securities in any part of the United Kingdom, or 

on the stock of the Bank of England or Ireland, or on 

Ej^^t India Stock, it shall be* lawful for such trustee, 

executor or administrator to invest such trust fund on 

AiVh securities or stock ; and he shall not be liable on 

that account as for a breach of trust, provided tliat such 

investments shall in other ♦respects be n^nsonable and 

proper (/). This provision has been made retrospec- General ordert 

live ])y act of parliament (^). A further enactment 

empowers the making of geneinil orders from time to 

time as to the investment of cash under the control of 

the Court of Chancery, and for the conversion of any 

3/. per Cent, Bank Annuities, standing in the name of 

the accountant-general of the Court of Chancery, in 

trust in any cause or matter, into any stocks, funds, or 

securities, rq)on which by any such general order cash 

(c) Stat 4 fit 5 Will. IV. c. 29, (e) Sect. 5. 

8. 2. Ex parie French, 7 Sim. (/) Stat. 22 & 23 Vicl.c. 35, 8. 

510; Ex parte Lord WUliam Paw^ 32. 

htt, \ Phill. 570 ; Norri# V. Wright, (g') Slat, 23 &.24 Viet. c. 38, £. 

U Bpav. 291. 12, * 

(</) Sect. 4. 

s 2 
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under the control of the couH may be invested (//). 
And when any such general order shall have been made, 
trustees, executors or administrators, having power to 
invest ther trust funds upop government securities, or 
upon parliamentary stocks, hinds or securities, or any 
of them, may invest such trust funds or any part thereof 
in any of the stocks, funds or securities, in or upon 
which, by such general order, cash under the control of 
the court may fror» time to time be invested (i). In 
j)ursuance of this enactment a general order has been 
made dated the 1st of February, 1861, authorizing the 
investment of cash under the control of the court in 
Bank Stock, East India Stock, Exchequer Bills, and 
27. 1()5. per Cent. Annuities, and upon mortgage of 
freehold and copyhold estates respectively in England 
and Wales, as well as in Consolidated 3/. per Cent. 
Annuities, Reduced 3/. per Cent, Annuities, and New 
3/. per Cent. Annuities {j). 

A still later enactment of the same session authoriTrr^s 
trustees, having trust money in their hands which it is 
their duty to invest at int^’est, at their discretion to 
invest the same in any of the parliamentary stocks or 
public funds, or in government securities, and at their 
discretion to call in any trust funds invested in any 
other securities and to invest the same on any sucli 
securities as aforesaid, and also from time to time at 
their discretion to vary any such investments as afore- 
said for others of the same nature ; provided tliat no 
such original investment as afoi*esaid (except in the 
3/. per Cent. Consolidated Bank Annuittes), and no 
such change of investment as aforesaid, shall be made 
where there is a person under no disaHlity entitled in 

(A) Stat 23 & 24 Viet. c. 38, Interest Society V. Fuiler^ 1 John. 
8. 10. & Hem. 37D ; Re Longford, 2 John. 

(t) S4ct 11. & Hem. Re Warde, 2 John. 

iJ) See Equitable Reversionary Si Hem. 191. 
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possession to receive the income of the trust fund for 
his life or for a t^rm of years determinable with his life, 
or for any greater estate, without the consent in writ- 
ing of such person (A). This last enactment, however, 
like the other provisions in the same act, extends only 
to persons acting under a deed executed, or a will exe- 
cuted or confirmed or revived by a codicil executed 
after the 28th of August, 1860, the date of the ael(/). 
It is doubtful whethor the new E^st Indian Loan of 
18dy falls wdthin the meaning of East Indian Stock (///). 


The consent of the persons for the time being entitled 
to the income of the property is generally required, 
in sottlemenis, to any change of investment which the 
trustees may be authorized to make ; and this consent 
is sometimes required £& be in writing, and occasionally 
to be ♦(\stllicd l)y deed. Where consent is reciuired, it 
inyst be given previously to or at tlic time of the change 
of investment (n) ; Tor as the consent is required as a 
rlundc upon the trustees, a subiic?quent consent, when 
tlie mischief may be done, is evidently unavailing. The 
]K‘rsf)ii wlm.se consent is required is not, however, the 
sole judge of tlic propriety of any change of investment; 
IIm* tnistee, by virtue of his office, has also a discretion; 
ainl if he should consider the investment ineligible, be 
ni:iy refuse to make it, altbough requested so to do by 
(be person whose consent ought to be obtained (o). 
Jhit the terms of the instnimcnt may require the trustees 
to change the investments at the request of any given 
jierson ; and in this case they w ill generally be bound 


(fc) Slat. 23 Si 24 Viet. c. 145, s. 
25. 

(0 Sect. 34. . 

(w) He Colne Valley and fiat^ 
atead Haflteay,5 Jur. N. S. 1123; 
29 L. J. Chan. 33; We Gex, Fisher 
& Jones, 53. 


(n) Bateman v. Datih^ 3 Madd. 
98 ; Greenham v. Gibbe»(m^ 10 hing, 
303 ; fVrles v. Gresham^ 2 Drewry 
258. 

{o) Itee V. Young, 2 Vou, & Coll. 
N. C. 5^. 


Consent to 
change of in- 
vestments. 
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to act accordingly, unless the circumstances of the case 
should be such as were evidently not cdhtemplated when 
the settlement was made (p). 

Investment of In settlements of personal property authority is some- 
in^the^pur!-”*'^ times given to the trustees to make investments in the 
chase of lands, purchase of landed estates. As land devolves in a dif- 
ferent manner from personal property, it is obvious that 
a simple change of jihe property from personalty to land 
would in many cases materially disarrange the destina- 
tion of the property. Thus if a person entitled under 
the settlement to a reversionary interest in the settled 
fund should have died intestate, his administrator would 
be entitled to such interest, so long as the property con- 
' tinned to be personal, but, on its being changed into real 
estate, it would shift to his heh* at law. In order to 
obviate this inconvenience, it is so contrived thiit the 
lands to be purchased should, from the moment the pur- 
chase is made, be considered as personal property, i'o 
effect this object, the lands when j)urchased are directed 
to be lield by the trustees uj^on trust to sell them, with 
the consent of the equitable tenants for life, ditring their 
lives, and after their decease at the discretion of the 
trustees (9). This trust for sale converts the lands into 
money in tlie contemplation of equity ; for it is a rule 
of equity, that whatever is agreed to be done shall be 
considered as done already. In the words of Sir 
Thomas Sewell (r), Nothing is better established than 
this principle, tliat money directed to be employed in the 
pui’chase of land, and land directed to be sold and turned 
into money, are to be considered as that species of pro- 
perty into which they are directed to be converted ; and 

* 

(p) Boss V Godsalif 1 You. & Bro, C. C. 49S^, approved by Lord 
Coll. N. C. 617 ; Cmiogan v. Earl oj Alvanley in Wktldak v. Partridge^ 
Essex, 2 Drowry, 227. 6 Ves. 396, 397. See also Griffith 

{q) See Appendix B. , v. fUekeUs, 7 Hare, 299. 

(r) In Fletcher v. Ashburner, 1 
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this in whatever manner the direction is given^ whetluir 
by will, by way of contract, marriage articles, settlement 
or otherwise, and whether the money is actually depo- 
sited or only covenanted to be paid, whethei^tlie land is 
actually conveyed or only agreed to be conveyed. The 
owner of the fund or the contracting parties may make 
land money, or money land.” And if land is clearly 
directed to be sold, the circumstance that the consent 
of some person or persons is reqiyred to the «ale will 
not prevent the immediate conversion of the land into 
money in the contemplation of equity, although such a 
circumstance may often cause a long postponement of 
the period of its actual conversion (i?). N otwithstanding Election that 
a trust for the sale of land, if all the parties interested 
should be of full age(<), and if females unmarried (w), 
they may elect that th(f land shall not be sold ; and after 
such election the land will bo considered as real estate 
in^equity as well as at law (x ), , And the election of the 
parties need not be expressed in so many words, but 
may be inferred from any acts by which their intention 
is clearly shown (y). 

All properly drawn settlements of personal estate Receipt clause, 
formerly contained a power for the trustees or trustee 
for the time being, acting in the execution of the trusts, 
to give receipts for any money payable to them or him 
under the trusts, which receipts, it was declared, should 
(effectually discharge the persons paying the money from 
all responsibility as to its applidittion. The necessity of 
1 his provision arose from a rule of equity, by which any 
person who paid money to another, whom he knew to 
Ikj merely a trustee, was bound to see the money ap- 
• 

(s) See LecImere^.Rnrl of Car^ («) Davits v. Aiiford^ 16 Sim. 
lUle, 8 P. Wm!». 218, 219. 42. 

(O yan ▼. Barnettf 19 Ves. 102. (y) Lingen v. Soivray, 1 P. Wm*. 

(a) Oldham v. Hughtt, 2 Atk. 172; Cqfkttmr. Jteay, 6 Befkv,22 ; 

452. 12 CL & Fin. 121. 
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plied according to tlie trusts (ar). If, however, the 
trusts were of such a kind as to require time and dis- 
cretion to carry them into effect, the receipt of the 
trustees w^uld, from the nature of the case, have been 
an effectual discharge, without an express clause for this 
New enact- purpose (a). But by a recent act of parliament it is pro- 

ment. vidcd, that the bon& fide payment to and receipt of any 

person to whom any purchase or mortgage money shall 
be payable upon any express or implied triisl; shall effec- 
tually discharge the person paying the same from seeing 
to the application or being answerable for the misappli- 
cation thereof, unless the contrary shall be expressly 
declared by the instrument creating the trust or sccu- 
Not retrospcc- rlty (J). It is the better opinion that this enactment is 
not retrospective; for it can scarcely be supposed that 
the legislature contemplated the Existence of a prescience 
of this act in the authors of old settlements, inducing 
them to insert therein m express declaration that tjie 
Farther enhet- act should not apply. And with rdfepect to instruments 
executed and wills or codicils confirmed or revived by 
codicil executed after the 28 th August, 1860 , it is now 
provided that the receipts in writing of any tfnistees or 
trustee for any money payable to them or liim, by rea- 
son or in the exercise of any trusts or powers reposed 
or vested in them or him, shall be sufficient discharges 
for the money therein expressed to be received, and 
shall effectually exonerate the person paying such money 
from seeing to the application thereof, or from being 
answerable for any lossl^r misapplication thereof (c). 

Power to ap- Every settlement, the trusts of which were likely to 
^ duration, formerly contained a power of ap- 

(z) Spalding v.Shalwer, l \eru, 161. 

301 ; IJopd V. Baldwin^lVez, sen. (6) Stat 22 3t 23 Viet. c. 35, s. 
173. 23. 

(a) Dorati v. HVfshire, ^ Swanst. (c) Stat, 23 & 24 Viet, c. 145, s. 
699; BaZ/aurv. ffeBand, 16 Vet. 29. 
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pointing new trustees in the event of any trustee dying, 
going to reside beyond the seas, desiring to be dis- 
charged, refusing, or becoming incapable to act in the 
execution of the trusts (rf). And as the mere appoint- 
ment of a trustee was not sufficient to vist the trust 
property in him, it 'svas. usual and proper to direct that, 
on every such appointment, the trust property sliould 
be so conveyed, assigned, transferred or paid as effectu- 
ally to ve.^ the same in the new trustee jointly with the 
surviving or continuing trustees, or solely, as the case 
might require. Every new trustee was also invested 
with the same powers as the original trustees. But the New enact- 
act to which we have already referred (<?), now ])ravides 
that whenever any trustee, either oi’iginal or substituted, 
and whether appointed by the Court of Chancery or 
otherwise, shall die, err desire to be dischai’gcd* from or 
refuse or become unfit or incapable to act in the tnists 
or [lowers in him reposed, l^efore the same shall have 
lx en fidly discharged and perfonned, it shall be lawful 
for the person or persons nominated for that purpose by 
the deed, will, or other instrument creating the trust 
(if any), .or if there be no such person or no such person 
able and willing to act, then for the surviving or con- 
tinuing trustees or trustee for the time being, or the 
acting executors or executor, or administrators or ad- 
ministrator of the last surviving and continuing trustee, 
or for the last retiring trustee, by writing, to appoint 
any other person or persons to be a trustee or trustees 
in the place of the trustee or t^Ntees so dying or desiring 
to be discharged, or refusing, or becoming unfit or in- 
capable to act as aforesaid ; and so often as any new trus- 
tee or trustees shall be so appointed as aforesaid, all the 
trust property (if any) which for the time being shall be 
vested in the surviving or continuing tmstees or tnistee, 
or in the heirs, executors or, administrators of any 

(d) See Appendix B; ($) Scaf. 28 & 24 Victc. 145, f. 27. 
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Stamp duty. 


t 

Trustee Act, 
1850. 


tnistec, shall, with all convenient speed, be conveyed, 
assigned and transferred so that the same may be 
legally and effectually vested in such now trustee or 
trustees, either solely or jointly with the surviving or 
continukg trustees or trustee as’ the case may require, 
and every new trustee or trustees to be appointed as 
aforesaid, as well before aS after such conveyance or 
assignment as aforesaid, and also every trustee appointed 
by the Court of Chancery, either before or after the 
passing of the act, shall have the same powers, authori- 
ties and discretions, and shall in all respects act, as if 
he had been originally nominated a trustee by the deed, 
will, or other instrument creating the trust. A mere 
power to appoint a new trustee does not render such 
appointment imjKirative ; and' in case of the death of 
any trustee, the survivors or survlVor may- still carry on 
the ordinary business of the trust (/). When a trustee 
has once accepted the office, he has no right to retire, 
unless the person having the power 'to appoint another 
tnistee in the event of his retiring should consent to 
do so (g ) ; or unless from unforeseen circumstances, the 
duties of the trust should have become molte» onerous 
than was contemplated by the trustee when he accepted 
the office (A). When several deeds are required for the 
appointment of a new trustee, it is now sufficient if one 
of the deeds be stamped with a duty of IL 15^. and the 
others with the same duty as would be payable on a 
(•.vplit a thereof (i). 

The Tnistee Act, 1850(A), the provisions of which 
have been extended by a more recent act (/), empowers 

(/) Warburton v. Sandys, 14 8. 30. See Principles of the Law 

Sim. 622. of Real Property,, 136, 6th ed. 

(^) Adams v. PayMer^ 1 Coll. (5) Stat. 13 & 14 Viet. c. 60, 
532. See Principles of the Law of Real 

(/<) Cwetiiry v. Coreatry, 1 Keen, Property, p. 142, 3rd and 4th eds.; 
758. - c 148, 6th ed.; 155. 6th ed. 

(i) Stat 24 St 26 Viet c. 91, a. (1) Stat. 15 & 16 Viet. c. 55. 
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the Court of Chancery to appoint a new trustee in all 
cases where it is inexpedient, difficult or impracticable 
so to do without the assistance of that court, and either 
in substitution for, or in addition to, any existing 
trustee (m), and whether there be any exiting tnistee 
or not (w). Provision is also made for the appointment 
of a new trustee in lieu of any tmstee who may liavo 
been convicted of felony (o), and for the infancy (/>), 
lunacy or idiotcy of any trustee pr executor (^), and 
for his being out of the jurisdiction of the court, or 
not l)eing found, and for its l>eiiig uncertain whether 
ho is living or dead (r), and lor his neglecting or re- 
fusing to transfer any stock, or to receive the dividends 
or income thereof, or to sue for or recover any chose in 
action (s). 


The office of tnistee of a settlement is one involving Trustee’s costs 
gfcat responsibility, and frequently much trouWe, with- 
out any remunoraflon ; for a tnistee is not allowed to 
make a profit of his trust. And if he be a solicitor, he Solicitor con - 
cannot receive payment for his professional trouble in- profeadonal^*^ 
cuiTcd in* the business of the trust (^), unless he expressly trouble, 
stipulate before accepting the office, that he shall be per- 
mitted to do 8o(m), or unless his charges be voluntarily 
paid by the cestui que trust with full knowledge that they 
might have been resisted (x). But a trustee may charge 


(m) Stat. 13 & 14 Viet. c. 60^ 
88* 32| 33. 

(ft) Stat. 15 & 16 Viet c. 55, 
s. 9. 

(o) /bid, sect 8. 

( p) Sect 3. 

(r/) Stat 13 & 14 Viet, c, 60, 
Ks. 5, 6; 15 & id Viet. c. 55, <8. 
10 , 11 . 

(i ) Stat. 133: 14 Viet, c, 60, as. 
22, 25. 

(«) Ibid, 8S« 23, 24, 25 ; Btat 15^ 


& 16 Viet. c. 55, s«, 4, 5. 

9(i) Moore v. Frowd, 3 My. 3c 
Craig, 15 , Fraser v. Palmer, 4 You. 
Sc Coll. 515; Collins v. Carey, 2 
Beav. 128 ; Bainbrigge v. Blair, 8 
Beav. 588; Todd v. Wilson, 9 Beav. 
486. See Ex parte Neiotonn 3 
Gex & Sra. 584. 

(et) Re Sherwood, 3 Dear. 388. 
(x) Sianes v. Parker, 9 Beav. 
385. See Uomley v. Wood, 3 Jones 
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against the trust property all costs and expenses properly 
incurred in the conduct of the trust. And, it has been 
held, that in the event of a suit being brought against 
the tnistees, one of the trustees, being a solicitor, may be 
employed b^ his co-trustees, and may make the usual 
charges against them, provided the amount of the costs 
be not thereby increased (y). And every^ trustee is 
allowed in a suit his full costs, as between solicitor and 
client (2r). But his ^right to costs may be forfeited by 
Ills negligence or misconduct (a) ; or he may even be 
made to pay the costs of the other parties (6). As the 
trustee has the legal title to the property, he is often 
enabled, if fraudulently inclined, to sell it or spend it for 
his own benefit. It is therefore highly proper that his 
conduct should be narrowly scrutinized, and that he 
should be invariably punished foi any breach of faith. 
But the Court of Chancery goes further tlian this, and 
punishes, with almost equal severity, his neglect of 
duties, which in many cases he scarocly know s that he 
has undertaken. Thus, if a trustee, by his negligence 
or misplaced confidence in his co-tnistce, gives him an 
ojiportunity to commit a breach of trust, of which oppor- 
tunity the co-trustec avails himself, the innocent trustee 
w'ill be made to replace the whole of the fund abstracted 
by the othei’(c). So if* the trustee should depart from 
the letter of his trust, as by investing the trust fund on 


(»/) Crndock v. Piper^ \ Alnc. & 
Gord. 0(it. See, however, Lincofh, 
V. tVitidsorf 0 Hare, 158 ; li/on v. 
Hakett 5 De Gex Sc Sm. 622 ; 
Broughton v. J^roughtony L.C. 1 J ur. 
N. S. 965 ; 5 De Gex, M. k G. 
ICO. * 

(I ) 2 Fonb. Et|. 176, 

{a) Campbell v. CtimphcU, 2 My. 
k Craig, 25 ; Howard v. Rhodes^ 1 
Keen, 581. ^ 

(A) Wilson V. Wilsottf 2 Keen, 


349 ; Willis v. HisroXy 4 My, & 
Craig, 197; Firmin v. Pulhamf 2 
De Gex k Sm. 99. 

(c) Lord Shipbrookv. LordHinch- 
tnbrook, 11 Ves. 252; Brice v. 
Stokes, 11 Ves, 319; Hanbury v. 
Kirkland, 3 Sim. 265; Booth v. 
Booth, 1 Beav. 125 ; Broadlmrst v. 
Balguy, 1 You. & Coll. N. C. 16 ; 
Styles V. Guy, 1 Mac. & Gord. 422 ; 
Due V. Burford, 19 Beav. 409. 
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an unauthorized security, although at the impovtimity of 
some of the parties interested, and with a bonfi, fide 
desire to benefit them all, lie wall be answerable lor 
any loss which such departure may have occasioned (r/). 
And if, being ignorant of law, he should give hhnstdf 
up entirely to his professional advisory he may still 
suffer from the mistake of his solicitor or conveyancer (e) ; 
and in such a case he will scarcely perhaps see the 
justice of the remark that he inig!ifc(had he known how) 
have chosen a w’iser solicitor, or a more learned coun- 
sel if). In all ordinary settlements, clauses used to ho 
inserted for tlie indemnity and-reimburscinent of tnistees, 
to the eflbct that they should not be answ(‘rablo the one 
for the other of them, or for signing reej‘i}>ts for the 
sake of conformity, or invohmUiry loss ; and that 
they might w;imbnrse‘*themselve8 out of the trust funds 
all costs and expenses incurred in relation to the trust, 
ljut these clauses, though often very highly valued by 
trustees, rerilly affdi’dcd them little, if any, further pro- 
tection than they w^onld have lx3cn entitled to, if left to 
the ordinary rules of equity (g). It has, however, bc^en 
recently •enacted that eveiy (^ed, will, or other instni- 
nient creating a trust, eitlier exjwessly or hy implica- 
tion, sliall be deemed to contain these clauses (4). It 
w’ould have been more direct, and therefore more philo- 
sophical, to altei^the rules of ecpiity wdth respect to 
tnistccs, if alteration were required, rather than to enact 
that a deed shall be deemed to contain clauses which in 
fact are not there. 

{d) Driver V. Scott, \ Russ. 195 ; 

Pride v. Fooks, 2 Beav. 430 j For- 
rest V. Elwes, 4 Vcs. 497 ; WaiU v, 

Girdhslone, 6 Bcifv. 188. 

(<») WiJlU V. Iliicox, 4 My. & 

Craig, 197 ; Angler v. Stannard, 3 
My. & Keen. 566; llampihire y, 

Bradley, 2 Coll. 34; Boulton v. 

Beard, 3 De Oex, M. & G. 608. 


See however Poole v. Pass, 1 Beav. 
600; Holford v, Phipps, 3 Beav. 
434; 4 Beav. 475. 

{/) 3 .My. & Keen, 572. 

(g) Fenwick v. Greenwell, 10 
Beav. 412 ; Drumridge v. Brum-* 
ridge, 27 Beav. 5. 

(5) §<at. 22 & 23 Viet. c. 35, s. 
31. 


New enact- 
ment. 
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In order to provide means for securing trust funds, 
and for relieving trustees from the responsibility of 
administering them, an act of parliament has recently 
been passed (t), whereby all trustees, executors, adminis- 
trators or other persons having in their hands (A) any 
monies belonging to any trust whatsoever, or the major 
part of them (Z), may pay the same, with the privity of 
the accountant-general of the Court of Chancery, into 
the Banji of England, to the account of such accountant- 
general in the matter of the trust, in trust to attend the 
orders of the court. Bank annuities. East India and 
South Sea stock, and government and parliamentary 
securities, held upon trust, may also be transferred or 
deposited in^like manner. The trust is then adminis- 
tered by the court upon petSion in a summary way, 
without a bill, [unless the court' direct my suit to be 
instituted (m). 

A salutary act has recently beSn passed for the 
punishment of fi’audulent trustees, bankers, directors, 
and public officers (w). More recent acts empower 
any trustee, executor or administrator, by petition or 
statement to be signed by counsel, to apply to any judge 
of the Court of Chancery, for his opinion, advice or 
direction on any question respecting the management 
or administration of the trust property (o). 

In some marriage settlements, in addition to the 
settlement actually made, a covenant is inserted for the 
settlemeut of all s\ich property as the intended wife shall 
become entitled to during the coverture or man-iage. It 
sometimes happens that at the time when such covenant 
• 

(•) Stat. 10 & n Viet. c. 96, (m) Stat. 10 Sc 11< Viet. c. 96, 

8. 1* s. 2. 

{k) BHtkley*s trust, 17 Beav. («) Stat. 20 & 21 Viet. c. 64, 

1 10. ^ (o) Stat 22 & 23 Viet c. 35, s. 

(/) See stat 12 & 13 Viet c. 74. 30 ; 23 8c 24 Viet c. 38, s. 9. 

t 
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is entered into, the wife is, without being aware of it, 
entitled to other property, besides that actually setUcnl. 

In such a case, the general rule is that the property, to 

which slie is then entitled, is subject to the covenant, 

and ought to be settled, as well as that wlffech she may 

subsequently acquire (p). But as the que^ion is entirely 

one of intention, if the property to which the wife is 

entitled appear to have been purposely omitted, it will 

not be bound by such a covenant^). If the covenant 

to settle the wife’s future proj^erty be entered into by the 

intended husband alone, the wife will not be bound to 

settle any future projxjrty to wliich she may become 

entitled for her separate use (r). Occasionally covenants Covenanu to 

are unadvisedly entered into by the intendejl husband to banlra'pro- 

settle on his children, or^!p leave to them by his will, all 

the property^hat he may acquire during the coverture, 

or all his property generally (s). So a father may 

covenant, on the marriage of Jiis daughter, to leave her 

as gi'cat a share ill his property as to any of his other 

children (t). These covenants will l>e enforced in equity ; 

but from their vague and uncertain character, they are 

likely to Jead to much litigation. A covenant to settle 

pro^Mjrty of a given value, when no time is limited for 

its performance, creates no lien on any of the property 


( p) Grafftcy v. Humpage, 1 Bcav. 
46 ; Jamet v. Durant^ 2 Beav. 177 ; 
Blythe v. Granville, 13 Sim. 190; 
Ex parte Blake, 10 Beay. 463. 

{q) Hoare v. Hornby, 2 You. & 
Coll. N. C. 121 ; Otter v. Melvill, 
2 DeGex& Stnale, 257; WiltmY. 
Cohfin, 3 Drew. 617; Archer v. 
Kelly, 1 Drew. & S. 300. 

(r) Douglas v. Congreve, 1 Keen, 
410; Travers, y, Travers, 2 Beay. 
179; Drury y. Seoit, 4 You. St 
Coll. 264; Ramsden v. Smith, 2 
Drew. 298 ; Hasnsnmid y. Hammond, 
19 Beav. 29. See also Butcher y. 


Butcher, 14 Bcav. 222; Cramer v. 
Moore, 3 Sma. St Gitf. 141 ; Grey 
y. Stuart, 2 Giff. 398 ; Brooks v. 
Keith, 1 Drew. St 8. 462. 

(#) Lewis V. Madocks, 17 Ves. 
48 ; Needham v. Smith, 4 Russ. 318; 
Needham v. Kirkman, 4 Barn. St 
Aid. 531; Hardey y. Gre^, 12 
Beay. 182. 

it) Willis y. Black, 4 Russ. 170| 
^8g Clegg, 2 Russ. St My. 570 ; 
Eardtey v. Owen, 10 Beav. 572; 
Jones y. How, 7 Hare, 267; 9 

C. B. ^ 
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of the covenantor (a). And it appears to be now settled, 
contrary to what was before supposed to be the law, 
that no lien is created whether a time for the jJcrforni- 
ance of the covenant be specified or not (x). 


Voluntary aet 
ilement void 
18 against 
sreditors. 


Marriage set- Marriage, we have seen(y), is a valuable consider- 
valid aaapL-^ ation. Eveiy settlement, therefore, made by parties of 
full age, previously to and in consideration of marriage, 
or made subse<juently^to marriage in pursuance of written 
articlcs(5r), stands on the footing of a purchase, and has 
C((ual validity. Hut a voluntary settlement is liable to 
be deieatod by the creditors of the settlor, if he was so 
much indebted a‘t the time as to bring the settlement 
within the provisions of tlie statute of the 13th of Eliza- 
beth (r/-) already noticed (6), by which the alienation of 
goods and chattels made for the purpose^of delaying, 
liindering or defrauding creditors, is rendered void as 
against them. For although by the phrase goods and 
chattels ” was Intended only such personal property as 
could bo taken by the sheriff under an execution on a 
judgment (c), yet as almost all kinds of personal pro- 
perty may now be taken in execution (c?), or charged 
with the payment of judgment debts (e), all such pro- 
])erty is now within the compass.of the statute (/). The 
voluntary assignment of goods or chattels, or delivery 
or making over of bills, bonds, notes, or other sccuri- 


(tt) FreemouU ▼. DedirCt 1 P. 
W ins. •1-29 ; Berrhigion V. Evans, 3 
You. & Coll. 384. 

(dr) Morning ton v. Keane, 2 De 
Gex 8c Jones, 292, explaining 
Roundel V. Breareg, 2 Vern. 482, 
and questioning Wellesley v. Wel^ 
i(sley,4! My. 8c Cr. a6l, 581. 

(y) Ante, p. 70. 

(s) Stat. 29 Car. 11. c. 3, s. 4, 
See aN/<r, p. 74. 

(o) Stat 13 Eli*, c. 5 ; Skarf v. 
SoHlhy, 1 Mac. & Gord. 331. 


(6) Ante, p. 45. 

(c) Sinis V. Thomas, 2 Adol. Sc 
Ell. 536. See ante, p. 48. 

(d) Stat 1 & 2 Viet c. 110, s. 
12. See aa/e, p. 11 3, 

(•) Stat. I 5c 2 Vict. c. 110, s. 
14 ; 3 3f 4 Vict. c. 82, 8. 1. Anle, 
pp. 113, 188,213. 

(/) See Edwards y. Cooper, 11 
Q. B. 33; Barrack v. htCklloch, 
3 Kay & John. 110; Jenkyn v. 
Vaughan, 3 Drew. 419* 
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ties, or the voluntary ti*ansfer of any debts made by a 
person l)eing at the time insolvent (^), is also void in 
the event of his banknij)tey (/i). This provision appears 
to embrace all personal estate capable of assignment or 
transfer (0 ; but it does not extend to a gift oflmioney (A). 


Although a voluntary settlement may thus be defeated 
by creditors, yet, wlien once completed, it is binding on 
tlie settlor, Avho cannot, by any meanf^ undo it (/). Thus, 
in one case (7a), a maiden lady not immediately contem- 
]>lating inaiTiiige, but thinking such an event possible, 
transferred a sum of stock into the names of tnistces in 
trust for herself until she should marry, and, after her 
marriage, in trust for her ^oparate use for her Hie, free 
from the control of any perl^pn or persons with whom sl»e 
might interma!^% and after her decease, upon trusts for 
the benefit of any such husband, and her child or children 
by^any husband or husbands. • She aftenvards, Inung 
still unmarried, filed bill in Chancery, praying that the 
settlement might be delivered up to lier to be cancelled, 
and that the stock might be ordered to l)c re-transferred 
by the trustees. But the court held that she was bound 
hy tlic settlement she had made, and was not entitled to 
any assistance to release her from it. 


If however the object of the settlor is merely his own 
benefit or convenience, the settlement will be revocable 


(g) See Cutien\, Sanger f 2 You, 
& Jerv. 459. 

(5) Stat 12 & 13 Viet. c. 103, 
8. 126, repealing stat. 6 Geo. IV. 
c. 16, s. 73, to the sameeOect. 

(«) Brown y,* Bellarit, 5 Mad. 
53. 

(At) Ex parte 'Shortlandf 7 Ve«. 
88 ; Kensington y. Chandler, 2 Mau. 
& Selw. 36; Ex parte Skerratt, 2 
Rose, 384. 

(/) ElHton V. Ellison, 6 Ves. 656 ; 
M^P,P. 


Edwards v. Jones, 1 My. & Craig, 
226; Newton y. Askew, 11 Bcav, 
145; Kekewich v. Manning, 1 Do 
Gex, Mac. & Gord. 176; Bentley 
y.Mackay, 15 Bcav. 12 ; Bridge v. 
Bridge, 16 Beav. 315. 

(m) Bill V. Cureton, 2 My. & 
Keen, 403. See also Petre v. Es- 
pinewse, 2 My. & Keen, 496 ; 
M*Dotmell v. Hetilrige, 16 Bear. 
646; Donaldson v. DwaUoon, I 
Kay, 711. 

T 


Voluntary set- 
tlement bind- 
ing on the 
settlor. 


Settlement for 
settlor's own 
benefit revo- 
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by him at his pleasure. Thus where a man, without any 
communication with his creditors, puts property into the 
hands of trustees for the purpose of paying his debts, 
his object is said to be, not ix) benefit his creditors, but 
to benefit iimsclf by the payment of his debts (n). He 
may accordingly revoke the trust thus created (o), so 
long as the creditors remain in ignorance of it (p). This 
rule, however, though wxJl established, seems to attri- 
bute to debtors a- somewhat light estimation of the 
claims of their ci'cditors; and there appears to be no 
disposition in the courts to extend it (q). 

The statute of Elizabeth (r), by which voluntary set- 
tlements of lands and other hereditaments are void as 
against subsetpient purchase/ 5 for valuable consideration, 
though it extends to chattels real (5), dobs not apply to 
purely personal estate (^). A voluntary settlement of 
personal estate cannot tkerefore be defeated by a subse- 
(juent sale of the property by the settlor. 

Settlements of any definite and certain ]wincipal sum 
of money, or share in the funds, or Bank, Ea.^t India, or 
South Sea stock, or in the stock or funds of any other 
company or corporation, arc now liable to an ad valorem 


(fi) Per Sir C. Pepys, M. R., 2 
My. & Keen, 511; cited by Wi- 
grnni, V. C., in Hughes v. Stubbs^ 
1 Haro, 479. 

(i») Garrard v. Lord Lauderdale, 
S Sim. 1 ; Jeton v. floodgate, 2 
My. Sc Keen, 492 ; R<tvenshaw v. 
/loltier, 7 Sim, 3 ; Law v. Bagwell, 
4 Dru. 8c Warren, 39S ; Smith v. 
Keating, 6 C. B. ISS ; Driver v. 
Maufdesley, 16 Sim. 511, 

( p) Browne v. Cavendish, I J ones 
fie Lat 606,635 ; Grifithr, RickeUtt 
7 Hare, 269, 307; Mafkinnon v, 
Stewart, 1 Sim. N. C. 76, 89, 90; 


Ifarland v. Binks, 15 Q. R. 713; 
Smith V. Hurst, 10 Hare, 30. But 
see Cornthwaite v. Frith, 4 De Gex 
fie Smnle, 552. 

(q) See Wilding v. Richards, 1 
Coll. 661 ; Simmonds v, Palles, 2 
Jones & Lat.489 ; Kirwan v. Daniel, 
5 Hare, 493, 499—501. 

(r) Stat 27 Elfe. c. 4; Princi- 
ples of the Lajv of Real Property, 
56, 1st ed; 59, 2nd ed.; 62, Srd 
and 4th eds.; 67, 5th ed.; 71, 
6th ed. 

(f ) Co. Litt. 3 b ; 6 Rep. 72. 

(0 2 My. fit Keen, 512. 
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duty of one-fourth per cent, or five shillings per hundred 
pounds, on the amount of the money or the value of the 
stock or share settled, according to the table contained 
in the last Stamp Act («), with a progi*essive duty of ten 
shillings fi)!* every entire quantity of 1080 beyond 
the first 1080- 


By a recent act of parliament (a:) provision has been 
made for charging certain duties qji the succession to 
property upon the death of any person dying after the 
19tli of May, 1853. These duties are at the same rales 
as the legacy duty, of which an account will be given in 
the chapter on wills, increasing in jn’oportion to the dis- 
tance in consanguinity l^twecn the predecessor, from 
whom the interest succecd^id to is derived, and the suc- 
cessor. 


(«) Stat. 13 & H Viet. c. 97. 
A ^ra secured by a policy of life 
assurance has been held not to be 
a deSnitc and certain sum within 


the meaning of this act. SanviUe 
V. *7*he Commisiionfrs 0 / Inland He~ 
venuet 10 Kxch. 159. 

(x) Stat. 16 & 17 Viet. c. 51. 


The Succcs'iioti 
Duty Act, 

1853. 
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CHAPTEE 11. 

OF JOINT OWNERSUir AND JOINT LIABILITT. 

There may be a joint onmershlp of any kind of per- 
sonal pro])erty in tbe same manner as there may ])e a 
joint tenancy of real estate (a); and the four unities of 
possession^ interest^ title and time, which characterize a 
joint tenancy of real estate, apply also to a joint owner- 
ship of chattels. But as no estates can exist in personal 
property, the distinctions n^nch hold with respect to 
joint estates for life, in tail, or in fee, do not occur in a 
joint ownership of personalty. If personal property, 
•whether in possession or in action, be given to A. and 
B. simply, they will be joint owners, having ecpial riglits 
as between themselves, during the joint ownership, and 
being, with respect to all other persons than themselves, 
in the position of one single owner. Hence it follows, 
that if a bond or covenant be given or made to two or 
more jointly, they must all join in suing upon it [b ) ; 
and a release by one of them to the obligor is sufllicient 
to bar tluan all (c). As a further conscrpiencc of the 
unity of a joint ownership, the important right of sur- 
vivorship, which distinguishes a joint tenancy of real 
estate, belongs also to a joint ownership of personal 
piopcrty. Whether the subject of tlic joint ownership 
be a chattel real as a lease, or a chose in possession as 
a horse, or a chose in action as a debt or legacy, the 
surviving joint owmer will be entitled to the whole, un- 
aifected by any disposition which the deceased joint 

(a) See Principles of tbe Laiv (5) SUngshy' s case, 5 Rep. 18b; 
of Real Property, p. 99, Ist ed.; Petrie v. Bury, 3 Barn. & Cress. 
104, 2nd ed. ; 109, Srd^ and 4th 353 ; 1 Wms. Saond. 291 i. 
eds. ; 114, 5th ed, ; 120, 6tb ed. (c) 2 Rol. Abr. 410(D), pi. 1 , 5. 
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owner may have made by his wdll, unless the joint 
tenancy should have been previously severed in the life- 
time of both the parties (d). And for this reason tnistccs Trustees of 

of settlements of t)ersonal estate are always made ioint personal estate 
. nil • • i niaao joint 

owners, in order that the surviving truste^ may take owners, 

the entire fund, rather than that the execu^rs or admi- 
nistrators of any trustee who may happen to die should 
have any right to intermeddle with the share of the 
dcctiased. Where any benejicial interest accrues to any Succession 
joint owner by siuwivorship, it is deemed a succession 
%vithiri the Succession Duty Act, 1853, and as such 
liable to the successioii duty (e). 

If the joint oivnership be created by a w411, it is not Tlic sliares of 
necessary that the sliares ctf all the joint owners should 
vest at the same time. • Thus under a becjiicst to A. for need not vest 
life, and after his decease to the issue (/) or cluldix?n(^) thnV,® 
of 13., without words of scveranQp,aU tlic issue or children, 
born in A.’slifetimc*, wnll become entitled jointly, though 
Bonie may not be living wlien the shares of the others 
become vested interests. On tlie decease of any of them 
therefore •be? fore jiayment, the survivors >¥111 become 
entitled to their shares. A similar exception to the 
unity of time occurs also in the case of a devise of real 
estate by w’iU(/i). 

In analogy to the rule by which a joint estate in fee- Limitation to 
simple in lands is created by a limitation to two or {hdr executors, 
more, i/ieir heirs and assigns^ it is customary with con- adminigtratow 
veyancers to make a gift of personal estate to two or ^ 

{(1) Li tt. sects. .281, 282 { Lady (/) Bridge v. Yatei, 12 Sim. 

Shore V. BiUingeley, 1 Vern. 482 ; 648. 

Willing y, Baines 2k P. Wms. 115; {g) Amies v. SkiUertif 14 Sitn.* 

Morley r. Birdy 8 Ves. 629 ; Wit- 428. 

Hams V. Henshaw, 1 John. & U. (/<} See Principles of the Law of 
546. Real Property, 102, Ist ed. ; 107, 

(e) Stat 16 & 17 Viet. c.51, s. 2oded.^ll2,drdand4th ed«.; 117, 

3, anUf p. 275. 5tb ed«; 123, 6th ed. 
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more jointly, by limiting it to them, their executors^ 
administratirrs and assignst This, however, though usual, 
is not strictly necessary. In ill-framed instruments, 
limitations of personalty are sometimes made to two 
persons, ^nd the survivor of them, and the executors 
and adminisV^ators of such survivor.” If, however, the 
persons are ^ply made joint owners, the law will be 
sufficient of itself to carry the property to the survivor. 
Bonds and covenjpts, when intended to be given* or 
made to two or more jointly, are in like manner usually 
given or made to the obligees or covenantees, their exe- 
cutors and administrators; or if the subject-matter be 
assignable, to them, their executors^ administrators and 
assigns. But when entered into with two or more per- 
sons, bonds or covenants cai^iot, as respects the obligees 
or covenantees, be joint or several, at their election, for 
one and the same cause ; for otherwise the court would 
be in doubt for which rof them to give judgment (i). 
And whether a covenant be joint or several depends 
much more upon the subject-matter than upon the words 
employed. If each of the covenantees has a separate 
interest, each may have a separate cause of action, and 
the covenant will accordingly in such a case be several, 
though expressed to bo made with the covenantees 
jointly and severally (j). But if each of the covenantees 
has not a separate cause of action, all of them must 
concur in suing upon the covenant, even although it be 
expressed to be made with some of them, and as a 
separate covenant” with the others (A); for if all may 
sue, all must (/), 


(t) 6 Rep. 19 a; 1 East, 501. 
U) 5 Rep* 19 a ; 1 Wms. Saund. 
155a,'n.(l). 

{k) tS^ingsbif*t case^ 5 Rep. IS b; 
Andersen v. Mnrtindale, 1 East, 
497 ; Fokff V. Addeabroo^tiQ. B. 
197 ; Hvpkinson v. Lee, 6 Q. B. 


964 ; Bradhurne v. Boifield, 14 Mee. 
& Weis. 659; .Wakt^eld v. BrowUf 
9 Q. B. 209 ; Keightley v. JVatsont 
3 E\cb. Rep. 716. 

(0 4 Q. B. 208; Whetherell v. 
LangstoUf 1 Exch. Rep. 634 ; Pugh 
V. Stringfitld, 3 C. B. N. S. 2. 
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An exception to the right of siirvivoi^ip bclwcen Partnerfin 
joint owners occurs in the case of partners in trade. In tworliMp'of * 
this case the law, in order to the encouragement of com- 

• ^ session* 

merce, vests in tlie executors or administrators of a 
deceased partner, the share of the deceased in all per- 
sonal chattels in possession, such as incrch^dize or ships, 
which were the joint property of the flartnership(in). 

But this rule docs not extend at law to chases ia action^ otherwise aa 
which must accordingly be sued for in the name of the 
survivor (»). In equity, however, the share of tlie But not in 
deceased partner, .both in the choses in possession and 
in action belonging to the partncrsliip, devolves on his 
executors or administrators. The consequence is that, 
tliongh tlie choses in action must be sued lor by the 
surviving partner, he will !^e a trustee of the share of the 
deceased partner for hfe c^'ceutors or administrators (o). 

The same rule is ajiplied in equity even to real estate Real estate 

Iiprchascd for the puqioscs of a tradi^ partnership (//), 

and conveyed to the partners as joint tenants in fee. purposes. 

( )n the decease of any of them, equity holds the sur- 
vivors to 1)0 trustees of the share of the deceased lor 
.his cxeciftors or administrators as j)art of Ills personal 
estate (y). 

Indeed, as a general rule, joint ownership is not joint owner- 
favoured in equity, on account of the right of survivor- j,!** 

equity. , 

(m) Co. Litt 182 a ; Kempe v. ( p) Randall v. Randall^ 7 Sim. 

Andrews, S Lev. 290; Rex v. Col- 271. 

lector of CustomSf ^•‘Mau. 8f Selw. (q) Phillips v. PhillipSf 1 My. Sc 
223 ; Buckley v. Bather , 6 Excb, Keen, 649, 663 ; Broom v. Broom, 

Ilcp. 164. S My. & Keen, 443 ; Morris v. 

(n) Martin v. Crtmpe, 1 Lord Kearsley, 2 You. & Coll. 139; 

Raym. 340 ; S. C. 2 Salk. 444 ; 2 Bligh v. Brent, 2 You. & Col. 258 
W’ms. Saund. 117 b, n. (2). Houghton v. Houghton, 11 Sinu 

(o) Jeffereys v. Small, 1 Vem. 491; Custaneer. Bradshaw, if ll&re, 

217 ; Lake v. Craddock, S P. Wins. 315, 322 ; Darby v. Darby, 3 Drew. 

158. 495; aes Cookson v. Cookton, 8 Sim. 

529. 
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ship which attaches to it(r). If therefore two persons 
advance money by way of mortgage or otherwise, and 
take the security to themselves jointly, and one of them 
die, the survivor will be a trustee in equity for the re- 
presentativ^js of the deceased, of the share advanced by 
him (^). Akd when the intention is that the survivor 
should receive the whole, a declaration should be in- 
serted that his receipt alone shall be a sufficient dis- 
charge for tlie money secured (f). 

An ownership in common (or, as it is usually styled 
in analogy to real estate, a tenancy in common) of 
chattels may arise either from the severance of a joint 
owners! li]), or from a gift to two or more to hold in 
common (m). As, however, chose in action is inalien- 
able at law, a joint ownership-of a chose in jiction cannot 
bo severed at law by either, or even by both, of the joint 
owners. Tims in case ^of the bankruptcy of a joint 
creditor, by >\liieh all his estate becomes vested in liis 
assignees, an action against the debtor must be brouglit 
in the joint names of the assignees and the other joint 
creditors (v). And if two joint creditors should become 
bankrupt, tlic action must be brought in the joint names 
of all the assignees of both of them (w), A tenancy in 
common cannot in fact exist at law of a chose in action. 
A. may owe 20/. to B. and C. jointly, or he may owe 
10/. to B. and 10/. to C. ; but he cannot owe 20/, to B. 
and C. in common. If each has a several cause of ac- 
tion, each must sue separately. In equity, however, the 
case is different. Though B. and C. ar^ joint owners at 

(r) 2 AtU,55; 2 Vcs. sen. 258. (j>) Thomason v. FrerOf 10 East, 

(«) Petfy V. Styward, 1 Chan. 418. See star. 12 A 13 Viet. c. 
(Rep. 57; 1 Eq. Ca. Ab.20O. 106, b. 152, repealing stat. 5 & 6 

(0 See Principles of the Law of Vict. c. 122, a. 8^, to the same 
ileal Property, 3*2, Isc cd,| 343, effect, 

2nded. ; 355, 3rd ed.; 361, 1th ed.; (w) See Hancsek 3 

372, 5th ed. ; 304, 6th ed^ T. Rep. 433. 

(u) Litt. sect 321. 
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law, in equity they may be owners in common ; and on 
tlie decease of either of them, his share may in equity 
belong to his representatives, instead of accruing lieue- 
ficially to his companion. And with regard to letters Lettew Patent, 
patent, it appears that even at law, they may be tlio 
subject of an otvnership in common, aM that the as- 
signee of an undivided share may alone sue for on 
infringement of that part of the patent, without joining 
the persons interested in the remaining shares (a:). But 
it seems doubtfiil whether one owner in common of 
Icttera patent can work tlie patent on his own account, 
without the concurrence of the others (y). In tlie cre- 
ation of a tenancy in common by deed, there is very 
seldom any difliculty. ^But in wills uhere greater in- Gifts by will 
dulgence ih gben to infonnal words, tlu* nde is, that 
any w^)rds which demote ^n intention to gi\e to each of common, 
the legatees a distinct interest in the subject of gift, will 
be sufficient to make thorn tenants in common. Thus 
a gift by will t(f two or more pci’sons equally to 
be di^ldod'’ between them(5r), or simply between 
them” (a), or ‘‘in joint and equal proportions ”(t), or 
“ c<|uallj (r), or “ respectively ” (f/), or to be enjoyed 
alike'’ (c), will make such persons tenants in common, 
and not joint tenants, as they would have been without 
the insertion of such words. In this respect the rule is 
the same whether the subject of the devise or bequest 
be real or personal estate (/). 


(jf) Dunmchff v. Mallet, 7 C. B, 
N. S. 209, Waltm v. Lavafer, 8 
C.B.N.S 162. 

(y) Hancock y. Bewlcy, 1 John* 
8on, 601. 

{%) Blunt y. ^ranwell, 1 Salk. 
226, Phtlltpa Y. Philhps, 2 Vern. 
430 , 1 Eq. Ca. Abr. 202, pL 6 ; 
1 l\ Wins. 84.. 

(a) Lathbrook v Cock, 2 Mer 
70 


(b) Ettncke v. Lttriche, 2 Arnbl. 

686 . 

(c) Lewen v. Dodd, Cro Kliz. 
443. 

(J) 1 Atk. 880; 1 Vea. sen. 
104. . 

(e) Loveacreid, Mudge t. Blight, 
Cowp. 352. 

(/) See 2 Jarm Willw, 361 et 
$eq 1st erl.; 211, 2ntl ed. ; 231, 
3td e(P. 
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Owners in common of personal estate, like tenants in 
common of lands, have merely a unity of possession : 
the interest of one may be larger or smaller than that of 
the other, one having, for instance, one-third, and the 
other, two-thirds of the property. So the title need 
not be the ^ime, as one may have been originally a 
joint tenant whli a third person, who may have severed 
the joint tenancy by assigning his moiety to the otlicr. 
The right of siirvivojrship, which springs from a unity of 
interest and title, has accordingly no place between 
owners in common (ff). 

Connected with the subject of joint ownership is that 
of joint liability. Two or more persons may be jointly 
liable to the same debt or demand. In a joint bond, 
the obligors, according to t\i6 ifsiial form^ bind them- 
selves, their heirs, executors and administrators jointly ; 
and in a joint covenant, tliey, in like manner, covenant 
for themselves, their heirs, oxecutors*tind administrators 
jointly. In every case of joint liability, each is liable 
for the whole debt (A), yet they are all, like joint owners, 
considered as one person. They must accordingly all be 
sued together during their joint lives (i); and a release 
to one of them will discharge them all (j). It is, how- 
ever, provided by the Bunki’uptcy Act, 18G1, that the 
order of discharge of a bankrupt shall not discharge any 
person who w^as a partner with the bankrupt at the 
time of the bankniptcy, or w^as then jointly bound, or 
had made any joint contract with the bankrupt (A). 
And if any person jointly liable upon any simple con- 


(g) Litt sect. 321. 
o {h) 1 Barn. 3c Aid. 35. 

(<) 1 Wins, Saund. 291 b, n. (4). 
(J) 2Rol. Abr.412 (G),pb4; 
Clagtpn V. JCpNMicm, 2 Salk. 574 ; 
2 Wins. Saundi 47 gg, n. (1)^; W'ar- 
tcicA V. Rkhardtoii, 14 Sim. 281. 


(A) Stat. 24 &25 Vict.c. 134, s. 
163, repealing slat. 12 & 13 Viet, 
c. 106, 8. 200, repealing stats. 6 
Geo. IV. c. 16, 8. 121, and 5 & 6 
Viet. c. 122, 8. 37, to the same 
effect. 
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tract shall be discharged by the Statute of Limitations, 
but liis co-contractor or co-contractors shall be liable by 
virtue of a new acknowledgment or promise, judgment 
may be given and costs allowed against the Ijitter person 
or persons only (/). And if such person o^persons shall 
plead in abatement that the other ough/ to be jointly 
sued, and it shall appear that he was discharged by the 
statute, the issue joined on such plea shall be found 
against such person or persons pleading the 8ame(w). 

The fact of one joint debtor being beyond the seas at Absence be- 
the time when the cause of action accrues, will not 
deprive the others of tlie benefit of the Statutes of 
Limitation ; and the recover}'^ of judgment against any 
who were not beyond jjeas, will be no*l)ai^to an action 
against the absent debtors on their return. And for 
this purjiosc* no pait the United Kingdom, nor 
the Isle of Man, nor the Channel Islands, arc to be 
considered as beyond seas (ji). After the decease of After the ile- 
any one joint debtor the survivors or 8ur\dvor of them JornTdebtoMho 
may still be sued for the whole debt, as though the survWor solely 
deceased had no share in it (o), and the estate of the 
deceased will be discharged from all liability both at 
law and in equity (p). So if a judgment be obtained 
against two or more jointly, and one of them die, the 
personal estate of the survivor or survivors mil be ex- 
clusively liable to be taken in execution, although the 
real estate of the deceased, being bound from the date 
of the judgment, must contribute equally with the real 
estate of the survivors {q). 

A liability, however, may be both joint and several at Joint and se- 

veral liability. 

(l) Stat.9 Geo. IV. c. 14,8. 1. Beav. 185; fVilmer v. Currey^ 2 

(m) Sect 2. • Dc Gex & Smale, 847; Cronuley V. 

(n) Slat It) 8r 20 Viet c. 97, «8. Dobson, 2 De Gex & Smale, 480 ; 

1 b 12. Other V. Ivrsnn, .8 Drew. 1 77. 

{o) Richards V. Heather, I (^) 8 Rep. 14 b; Sjnarte v. 

& Aid. 29. Rdsut^ 1 Lev. 30 ; 2 Wms. Saund. 

( p) Richardson v. Horton, 6 51. 



284 


OF PEBSOHAL ESTATE GEKEEAIXT* 


tile same time ; and^ as snch a liability is more bene- 
ficial to the creditor, it is more usual than a liability 
Form of a joint which is simply joint. A joint and sereral bond runs 
bond?^^^*^ in this form 2 — for which payment to be well and tnily 
made, we bind ourselves, and each of us, and the heirs, 
executors anS administrators of us and of each of us, 
jointly and severally or if there be a larger number 
of obligors, say five, the l)ettet form is : — “ for which 
payment to be w^eU and truly made, we bind ourselves, 
and each of us, and any two, tliree or four of us, and 
the heirs, executors and administrators of us, and of 
each of us, and of any two, tliree or four of us, jointly 
and severally.” In this case, an action may be brought 
against all the obligors, or against any one, two, three or 
four of them whom the obligee may select; otheiwise 
he must have sued either aTk of them jointly, or any 
Form of n joint One of them singly (r).' A joint and several covenant is 
and several usually in tliis fomi ; — And tlie said A. II. and C. D. 

do hereby, lor themselves, their heirjp, executors and ad- 
ministrators jointly, and eacli of them doth hereby for 
liimsidf respectively, and for his respective heirs, exe- 
cutors and administrators, covenant,” &c. ; or if there 
are more than two covenantors, the better form is, for 
the reason above given, And the said A. B., C. D., 
E. F. and G. II., do hereby, for themselves, their lieirs, 
executors and administrators jointly, and any two or 
three of them, do hereby for themselves, their heirs, 
executors and administrators jointly, and each of them 
doth hereby for himself rcs|>ectively, and for his respec- 
tive heirs, executors and administrators, covenant, &c. 
In all cases of joint and several liability, each party is 
individually liable, and may 1x5 sued alone for the whole 
debt, or if the creditor please, he may . sue them all 
Releate of one. jointly. In consequence of the joint liability, a release 
of one of tliG debtors will discharge them all; and, as 

(r) Buller, J., in Sirca^field v. Hallidayt 3 T. Rep. 762. 
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they are all discharged, the creditor will thenceforth be 
unable even to sue any of them severally ( 5 ). As, how- 
ever, the several liability is distinct from the joint, it is 
competent to the creditor, in releasing one of ^he debtors, 
expressly to reserve his remedy against th^ others; and 
in this case, each of the remaining debtor/will continue 
severally liable {t). So he may eovenant^vith one of the Covenant not 
debtors never to sue him ; and in such a case he will 
retain his remedy agaiiwthc othejs severally («),. On 
account of the several liability, the estate of a person 
who has become jointly and severally bound is not dis- 
elmrged by liis decease in the lifetime of* his co-debtors, 
but still remains liable to the entire <lcbt as respects the 
creditor, and to a proportion of it as resj)ycts the sur- 
viving co-debtors. It has l^ecn recently enacted, that Payment by 
no co-contmCtor or co-/ebtor, Avhether liable jointly 
only or jointly and severally, sfiall lose the benefit of 
tjie Statutes of Limitation by reason only of payment 
of any principal, ifitercst or other money by any other 
co-c.ontmctor or co-debtor (e). 

One of the most usual means of incurring a joint and Liability of 
several liability 1s the entering into a partnership. At 
law the liability of |>ai*tner8 is joint only, as to debts 
iiicun-ed by the partnership ; so that they ought all to 
l>e joined as defendants to an action at law for recovering 
any such debt {x). But a dormant partner, whose name 


(i) 2Rol. Abr. 412(G), pi Jj 
Clayton, v. KynastOHf 2 Salk. 574 ; 
Nichnlson v. JUviilf 4 Adol and Ell 
683; S. C Nev. & Man. 192; 
JSranty, Bremridgtf 2 Kay & John. 
174 ; affirmed, 8 Oe Gex, M. & O. 
100 . 

{i) Ejt parte Oifferd^ 6 Vci. 807 S 
Thompem V. Lark, 3 C. B. 340 ; 
Kearsley v« Cole, 16 Mee. 8t Weis. 
136 ; Price V. Barker, Q. B. 1 Jur, 


N. S. 773; 4 E. & B.760; WiUU 
y. De Cattro, 4 C. B. N. S. 216. 

(») Lacy V. Kynaston^ 2 Salk. 
373 ; 2 Wms. Saund. 48, n. (1). 

(v) Stat. 19 & 20 Viet. c. 97, s. 
14, not retrospective; Jackton vt 
fFaolley, 8 E. & B. 784. 

(x) See Rice v. Shule, 3 Bum 
2611; 1 Wms. Saund. 291 b, n. 
(*). 
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may or may not be known, may either be joined or not 
at the pleasure of the creditor (y), unless the contract be 
under seal, in which case, as the deed is itself the con- 
tract, and merely evidence of it (z), those only can 
bo sued on ^ who have sealed and delivered it. In 
equity, however, in favour of creditors, all partnership 
Joint and se- debts arc consiacred to be both joint and several. On 
▼cral in equity. decease of a partner, therefore, his estate will be 
liable* in equity to ^11 the paftnership debts incurred 
previous to his decease (a) ; and the creditors may, if 
they please, resort in the first instance to the estate of 
the deceased, leaving it to his representatives to recover 
from the surviving partners their share of the debts (i). 
It seems, however, that in analogy to the rule in bank- 
nij)tcy, next stated, the separate creditors of the d('- 
ceased partner would first be paid in fitll-.out of the 
estate, before its ap])Hcation to the payment of any of 
the debts of the partnership (c). 


BiCnkruptcy of 
a trading 

J artncialiip. 

oint and seve- 
ral debts. 


In the case of the bankniptcy of a trading-partiu r- 
sliip, the rule which is always followed in the })aynient 
of the debts is, that the joint assets of the finn are in the 
first place liable to the partnership debt'fe ; and that the 
aei)arate estate of each partner is in the first ])lace liable 
to his separate debts, which must be paid in full out 
of such separate estaU*, before any of it can bo ap[)li(. d 
towards payment of the debts of the partnership (</). 


(y) De Maui or t v. Saunders y 1 
Barn. & Adol. 39S; Beckham v. 
Brahe, 9 Mce. & Weis. 79 ; 11 
Mee. & W'cls. 315. 

(«) /inte, p. 83. 

(а) Jbevai/nes v. Noble, 1 Mertv. 
S29, 663; 2 Russ, k Ry. 405. 

(б) Wilkinson v Henderson, 1 
M* & Keen, 582 ; Braithwaite v. 
JS/iiain, 1 Keen, 206; Thorpe v. 
Jackson, 2 You 3c Coll. 55Sg Way 
v. Basset, 6 Hare, 55. 


(c) Gray v. Chistoell, 9 Vc's. 
118 ; Brownv, Weatherby, 12 Sim. 
6, 10; Ridgway v. Clare, 19 Reav. 
Ill; JVhittingstaU v. Grover, M . 
R. 10 W. R. 53. 

(d) Ex parte Ellon, 3 Ves. 238. 
241 ; Ex parte Kensington, 14 Ve^. 
447 ; Ex parte Peake, 2 Rose, 54 ; 
Ex pas te Harris, 1 Mad. 583 ; Ex 
parte Janson, 8 Mad. 229 ; Re 
Plummer, 1 Phil. 56; Ex parte 
Kennedy, 2 De Gex, M. 3r G. 228. 



OP JOINT OWNERSHIP AND JOINT EIABILfrY. 281 

Any creditor of a partnership may however be a peti- 
tioning creditor in respect of his debt, on the bankruptcy 
of any individual member of the firm ; and in that case 
he will be entitled to a di\4dend dn his deb^ out of the 
estate of such bankrupt rateably with his separate ci*e- 
ditors(e). And the other partnership Editors may 
prove their debts on such separate banrfuptcy in order 
to have a vote in the choice of creditors’ assignees, and 
to be heard against tlie order foj the bankrupt’s dis- 
charge (y); but they can receive no dividends till the 
separate creditors liave been paid in full. But if any 
creditor has a joint and several security, which would 
cnal)Ie him, at law, to sue any partner severally, he may, 
at his option, prove liis jlebt against tlie sej)aratc estate 
of any such partner instead of against the firm jointly {[/); 
but he cannot? prove against lioth together (A). The rule 
tliat the joint assets of the firin are in the first place 
lia1>lc to the partnership debts applies equally where 
there has been a (diange in the partnership previous to 
the bankniptcy. The stock handed over to the new firm 
is j)rimarily liable to all the debts incurred by them ; 
and tlic •creditors of the old finii must first have re- 
course to such assets, if any, as may still belong to the 
old firm, and cannot touch the j>ropcrty of the new 
partnership till all its creditors Jiave been fully paid(i). 

The addition or withdrawal of a partner to or fi’om a 
finm in difficidtics may thus occasion serious detriment 
to its creditors. 

The Bankniptcy Act, 1861, provides, that if any New enact- 
ment. 

(c) Ex parte Ackerman^ 14 Ves. (ft) Bx parie DevanplO Yen, 107 } 

(i04; Ex parte Detaitet, 17 Ve». Ex parte Hfubandt, 2 OJyn & 

247. • Jam. 4. • 

(/) Stat. 12 & 13 Viet. c. 106, (0 Ex parte Freeman^ Buck. 471; 

8. 140, repealing stats. 6 Geo. IV. Ex parte Fry, 1 Olyn & Jam. 06 ; 
c. 1 6, 8. 62, and 6 & 6 Viet. c. 122, Ex parte Jaatott, 9 Mad* 220 ; Ex 
8. 30, to the same effect. See ante, parte Sprague, 4 De Gex, Mac. Si 
pp. 146, 147. Gord. 866. 

(g) Ex parte Ifay, 19 Vet. 4. 
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Oitensible 

partner. 


Retiring part- 
ner. 


Deceased 

partner. 


debtor shall, at the time of adjudication, be liable upon 
any bill of exchange or promissory note in respect of 
distinct contracts, as member of two or more firms 
carrying on separate *and distinct trades, and having 
distinct estates to be wound up in bankruptcy, or as a 
sole trader and also as the member of a firm, the cir- 
cumstance tha^such firms are in whole or in part com- 
posed of the same individuals, or that the sole contractor 
is also one of the joint contractors, shall not prevent 
proof and receipt of dividend in respect of such distinct 
contracts against the estates respectively liable upon 
such contracts. It also provides that, in every case 
wliere joint and separate estates have to be adminis- 
tered, and wherfe the court sliall not otherwise direct, 
dividends o^ the joint apd separate estates shall be 
declared at one and the saiVe ‘sitting (y). But the 
general rules with respect to the payment of the joint 
and several creditors do not appear to be altered. 

The liability to the debts of a partnership may 1)e 
incunxHl by being an ostensible partner, altliough no 
share of the profits be received. Thus, if a person allow 
Ilia name to be used as one of a firm (h), or to be painted 
over the door of a shop(/), he will lie lialilc to the debts 
of the firm ; for credit may thus be given to the firm on 
the strength of his character as a solvent person. On 
the same principle, if a person have once licen knowi%to 
be a partner in the firm (r/i), his liability to its debts will 
contimip after his ^nthdrawment, unless he takes proper 
ineans to inform the creditors that he has ceased to be 
a partner (n). But the circumstance of the name of a 

^ Stnt. 24 Sc 25 Viet. c. 134, (m) Evans v. Drummvndt 4 Esp. 

S«. 152, 177. 89 ; Brooke v. Enderhy^ 2 Brod. 8c 

{k) rarkitt V. CarruikerSf 3 Esp* Bing. 70; 4 Moore, 501; Carter 
248; Young v. Axtell^ cited 2 H. v. WhaUey^ 1 Barn, k Adol. 11. 
Black. 242. (») Godfrey v. TurnbulL 1 Esp, 

(1) See M'Jver v. Uumftk, 16 371; M*Iv€r v. Humble, 16 East, 

East, 169, 174. 169. 
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deceased partner remaining in the firm will not render 

his estate liable to the debts of the sur\dvors (o). And if Executor car- 

a trader direct by his will that his trade shall be carried 

on l>y his executor, the executor, who ostensiyiy carries 

on the trade, wdll be liable for the debts he j^ay thereby 

incur as fully as if he were carrying on^the trade for his 

own benefit (p) ; but so much only of th^ estate of the 

testator will be liable to such debts as he may have 

directed to be employed in the bu^ness(y). The rest 

of the testator’s estate is held to be exempt, on the 

ground of the great inconvenience which would arise 

from holding it liable after its distribution amongst the 

legatees. But in strict principle, tliis exemption is at 

variance with the rule iH*xt stated, that a* liability is 

incurred by any participation in the profits. 

A liability to the debts of a partnership is also in- Participation 
euj*red by a [larticipation in tlie profits, although the P**®®^** 
ch’cumstance of such participation may be unknown to 
the creditors (r). Thus, if a person place money in a* 
partnership («), or leave it there on retiring (^), with a 
stipulation* to have a compensation for it, under what- 
ever name, subject to abatement or enlargement as the 
profits may fluctuate, lie Avill be liable as a |mrtner. If, 
however, he leaves no money in the concern, but is to 
receive a compensation for his services, or otherwise, a 
nice distinction is then drawn between taking a share 
of the profits as such, and taking a per-centage upon, 


(o) Vulliamy v. Noble t 3 Mer. 
614 ; JVebiter v. IVebiter, 3 Swanst. 
490, n. 

(p) 10 Yes. 119. And at law 
he will be liable, theugb his name 
do not appear ; Wightman v. Town^ 
roe, 1 Mau. & Selw. 412. 

{q) Ez parlt Garland, 10 ''Vet. 
110; Ex parte Rickardton, Buck, 
202 ; Cutbueh v. Cutbueh, 1 Beav. 
W.P.P. 


184; Re Butterjield, 11 Jurist, 
953 ; Kirkmnn v. Booth, 1 1 Beav. 
273 ; M*fieillie v. Acton, 4 De Cex, 
M. & G. 744. 

(r) Beckham ▼. Drake, 9 Mee. & 
Weis. 79 ; n Mee. & WcU 315. 

(«) Groce v. Smith, 2 Wm. Black. 
998, 1001 ; Waugh v. Carver, 2 II. 
Black. 2^. 

(0 Re Colbeck, Buck, 48. 

U 
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or a salary varying with, the profits. He who takes a 
share of the profits as such is liable as a partner (m) ; 
but he who takes an equivalent in the shape of per- 
centage W salary, though varying with the profits, 
escapes tnfe. liability (r). A^id if a trading concern be 
carried on lor the benefit of creditors, the creditors will 
not, from th^ mere circumstance of their debts being 
paid out of the profits, be liable as partners for the 
debts incurred (ar). , 


Each partner When the relation of partners has been established 
of*heo?heHn ^®^wecn two or more persons, cither ostensibly or ])y 
the ordinary participation in profits, each incurs liability from the 
acts and dealings of the other in the ordinary course of 
business. ‘For any one partner may buy, sell(y) or 
pledge goods (sr); draw (a), i^ccopt(&) or. indorse (c) bills 
of exchange and promissoiy^ notes ; give guarantees ((/), 
receive moneys (e) and release or compound for debts (/) 
in the namc(^) and on the account of the firm, in t|je 
ordinary course of business. Each partner is also an- 
swerable for the fraud of liis copartner in any mattta* 
relating to the business of the partnershii) (A). And in 


(m) par/e Rowlandson, I Rose, 
89, 91 ; Barry v. Neshaw, 3 C. B, 
641 ; Heyhoe v. Burge, 9 C. B. 431 ; 
see, however, Rawlinson v. Clarke, 
15 Mcc. Sc WeU. 292. 

(i») Ex parte Hamper, 17 Ves, 
403 ; Pott V, Eyton, 3 C. B. 32 ; 
Stocker V. Brockvlbank, 3 Mac. & 
(lord. 250. 

(x) Wheatcroft v. Hickman, II. 
of L. 9 C. B., N. S. 47. 

{y) Hyat y* Hare, Comb. 383; 
Lambert* s case, Oodbolt, 244. 

(z) Reid V. Hollinshead, 4 B. & 
CroM. 867. 

(а) Smith V. Jarvis, 2 Lord Ray- 
mond, 1484; Re Clarke, Ex parte 
Bmekley, 14 Mee. 8c 409; 
1 Phil. 562. 

(б) Pinkney v. HaU„\ Salk. 126; 


1 Lord Raym. 175 ; Lloyd v. 
Ashby, 2 B. 8: Adol. 23. 

(c) Swan V. Steele, 7 East, 210; 
Vere v. Ashby, 10 Barn. & Cress. 
288. 

(d) Ex parte Gardom, 15 Ves, 
286 ; see Haleshnm v. Young, 5 Q. 
B. S33. 

(e) Duff V. East India Company, 
15 Ves. 198, 213. 

(/) Per Lord Kenyon, 4 T. Rep. 
519; per Best, C. J., 10 Moore, 
393. 

(^) Kirk y,'’ Blurton, 9 Mee. & 
Weis. 284. 

(A) Wilkt y. Chambers, Cowp. 
814 ; Stone v. Marsh, 6 Barn. & 
Cress. 551 ; Lovell ▼. Hicks, 2 You. 
h Coll. 481 ; Blair v. Bromley, 5 
Hare, 542 ; 2 Phil. 354. 
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like manner notice of any matter relating to the pait- Notice to one 
nershij), if given to one partner, is constructively notice 
to them all (i). And any agreement between the part- 
ners, by which any one of them may bo restrMicd from 
doing any act to pledge tlic credit of the fym, though 
binding as between themselves, will not be binding on 

any creditor (/) who may not have notice ^)f it (/e). If, Transactions 
, . , . , ^ ' iiotintheor- 

however, the transaction be not m the ordinary course diimry course 

of the business of the partnership, ^thc other paiiners ot business. 

AN ill not be liable as such in rcsjicet of it. Thus one 
})artncr cannot bind the firm by a submission to arbi- 
tration (/),, or by confc'ssiiig a judgment (m) ; and one 
[*iirT:icr has ordinarily no authority to execute a deed 
it» tii(* nainos of tlic otliens so as to bind the ])artnor- 
So a firmer carrying mi his business in |)art- 
luashij) Avltli •another wouVl not be liaViIe on a bill of 
exchange draAvn liy bis partner in the name of the 
pa\;tnershij)(o) ; neither Avonld A solicitor bo liable on a 
bill drawn ))y bis ])artnor in tlu‘ name of his firm, 
i;i\on to securer a partnershij) tiebt (^>) ; lor bill 
♦r.oi-..' ! ions t<»rm no part ol* the ordinary business of 
eft he t’anircrs m* solicit ors. Again tliere is no right or Directors of 
power implied liy Iuav in any of the directors of a joint- c^,”pan^e8 
stoclv company to bind the company by drawing or 
Mcce|>ting bills or iioK sCy); and in like manner notice 
of any matter relating to the business of a joint-stock 
company given to any menibcr, oven a director, is not 


(f) Per Lord Kllcnborough, 1 
Mail. & Sclw. 259. 

{ J) IVmigh V. Cartier, 2 H. Black. 
235 ; South Carolina Bank v. CaJte^ 

8 Barn. X* Cross. 427 ; Ifawktn v. 
Bourne f 8 Mec. & Wol?*. 70.3, 710. 

(^r) Af innit v. tVhinery, 5 Bro. 
Pari. Caa. 489. 

(0 Stead V. Salt, 3 Bing. 101 ; 
S. C. 10 J. B. Moore, 389. 

(to) Hambidge v. De la Crou^ef 

U 


.3 0. B. 742. 

(n) Harrison V. Jackson^ 7 T. 

Hep. 207. See Burn v. Burn^ 3 
Vc8. 573, .578. ♦ 

(o) Per Littlcdale, J., 10 Barn. 
&; Cress. 1.38. 

(p) Hedley v. Bainhridge^ 3 
Q. B. 316. 

iq) Dickinson ▼. Valpift 10 Barn. 
& Cress. ^28; Bramah v. RoheriMf 
3 N. C. 963. 

2 
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constructive notice to the company itself (r). For joint- 
stock companies are essentially different from ordinary 
partnerships. It is not necessary that the directors 
should li^^ve any other power to bind the company by 
bills or nb(es than such a^ may be conferred on them 
by the charter or articles of association (5) ; and the 
business of such companies is always carried on at an 
office for the pui’))ose, and is not, like that of ordinaiy 
partnerships, confided to any one individual member. 
New enact- The Companies Act, 1862, now provides, that a pro- 

*”*^”** missory note or bill of exchange shall be deemed to 

have been made, accepted or indorsed on behalf of any 
company under that act, if made, accepted or indorsed 
in the nanvj of the company by any person acting under 
the authority of the company, or if made, accepted or 
indorsed by or on behalf or On account of the company 
by any person acting under the authority of the com- 
pany (O- 


Shareholders 
in joint-stock 
companies. 


Provisional 

committee- 

man. 


Tlie liability of a shareholder in a joint-stock com- 
pany to the debts of the company has been already 
noticed. It varies, as we have seen(tt), according as 
the company is incorporated >vith unlimited liability or 
w'ith liability limited by shares or by guarantee. The 
mere circumstance, however, of a person allowing his 
name to be published as a provisional committee-man 
of a projected joint-stock company does not confer on 
the solicitor or secretary of the intended company, or 
any one else, implied authority to pledge the credit of 
such person for goods supplied to the company, or work 
done its account (t?). For to agree to become a 


(r) Powfe* V. Page, S C. B. 16; 
Martin v. Sedgwick, 9 Beav. 333. 

(#) Batfiour v. Emettf 5 C. B., 
N. S.601. 

(0 Sut. 25 8 e 26 Vi^t. c. 88, 
s. 47. 


(u) Ante, p. 208. 

(v) Heynell v. Lewis, 15 M. & 
W. 517 ; Barker v. Stead, 3 C. B. 
846 ; BaiUy v. Macaulay, 13 Q. B. 
815. 
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member of a committee is merely to agi-ce to become 
one of a body, to whom others have committed a par- 
ticular duty, and does not constitute an agreement to 
share with the other members of that body ii/pix)fit or 
loss, which is the characteristic of a partr/lrship (x). 
Nor does the mere acceptance of shares aSd payment 
of a deposit on them, without any furthe# act, render a 
provisional committee-man liable to the creditors of the 
l)rojected company (y). 

Assignees in bankruptcy, with tfie leave of the court 
first obtained, upon application to such court, but not 
othcn\’ise, may commence, prosecute or defend any 
action at law or suit in C(iiuty which the bankrupt might 
liave commenced or j)rosccutcd or defended ; and with 
the like leave, of the coiM,^fter notice to such creditors, 
and subject to such condition (if any) as to obtaining 
the consent of creditors, or any proportion of them, as 
the court shall thiiflc fit to direct, the assignees may 
compoimd, or give time, or take security, for the pay- 
ment of any debts due to the bankrupt’s estate, and 
may submit to arbitration any dispute relating to the 
bankrupt’s estate (z). And any agreement of reference 
to arbitration made by the assignees may be made a 
ride of any of her majesty’s superior courts of law at 
A\^estmin8ter, wliethcr such agreement contain a clause 
to that effect or not (a). 

(j) 15 Mee, & Weis. 529. tiswoode's caif, 6 De Gex, M. & O. 

(y) Bright v. Hutton^Z H. ofL. 345. 

Cas. 341, overruling^ UpfiW» cate, (x) Stat 12 Bt 13 Viet. c. 106, 
2 U. of L. Cat. 674. Sec Spot-' t. 153. 

(a) Sect. 154. 


Power! of 
atiigneet in 
bankruptcy to 
bind the cre- 
ditors. 
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CHAPTER III. 

OF A WILL. 

Growth of All kinds of personal property may be bequeatliecl by 

right of testa- ricrht, iiwits present extent, has been of very 

mentary alien- mi -i 

ation, gradual and almost imperceptible growth; for anciently, 

by the general common law, a man who left a wife and 
children could ^ot deprive them by his will of more than 
one equal t^iird part of his pctsonal property. If, how- 
ever, he left a Avife and no cliildren, or children and no 
wife, he was then enabled toVlispose of half, leaving the 
other half for the wife or for the children (a). This 
aneitmt rule, however, gradually became subject to many 
(exceptions, by the customs of particular places, until the 
rule itself took the jilacc of an exception and. became 
confined to such places as had a custom in its favour. 
These places, in later times, were the province of York, 
the principality of Wales, and the city of London ; as to 
all which places, a general power of testamentary dis- 
position was confen’ed by acts of parliament of William 
and Mary, Anne and George and now, l>y the 

nH'cnt act for the amendment of the laws with respect 
to wills (c), every person of full age is expressly em- 
powered to bcf|ueath by his 'v^dll, to lye executed as 
required by the act, all personal estate to which he shall 

(«) 2 Black. Com. 492 ; Wil- York ; stat. 7 & 8 Will. 1 11. c. 38, 
t liame on Executors, pt. 1, bk. 1, for Wales; ai>d stat. 11 Geo. I. 
ch. 1. See also 1 C. P. Cooper’s c. 18, for London. See 2 Bl.Com. 
Reports, p. 539. 493. 

(b) Stat. 4 & 5 Will. & Mary,. (c) Stat 7 Will. IV. & 1 Viet, 
c. 2, explained by sta^. 2 & 3 c. 26, s. 3. 

Anne, c. 5, for the province of^ 
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be entitled, either at law or in equity, at the time of his 
decease. 

The ecclesiastical courts, as we shall her^ilcr see, 
very early acquired tlic right of dcterminiiw as to the 
validity of m\h of ])crsonal estate ; and, in the exercise 
of this riglit, they generally followed thi rules of the 
einl law. By this law males at the age of fourteen, A f?© at which n 
and females at the age of twelve,^ were allowed, If of 
sufficient discretion, to make a testament (d ) ; and the be made, 
same nile, accordingly, prevailed in this countiy with 
respect to wills of j)ersonal property (e), although, by 
some authorities, seventeen and even eighteen was said 
to be the proper age (/ ).• The act for the amendment No will of a 
of the laws with respect to wills, has, however, now 
made the law uniform ^itU ros])ect to all wills, whether 
of real or of personal estate, and has enacted that no 
w^l made by any person undor the age of twenty-one 
years shall be valid ^). 

Personal property was anciently of so little account Nuncupative 
that a will of it might l)e made by word of mouth, if 
])i'ovcd by a sufficient number of witnesses, as well as by 
writing ; and a will made by word of mouth was tenned 
a nuncupative testament (A). By the Statute of Frauds, Statute of 
however, a nuncupative testament, where the estate ^™**‘*** 
l)C(picathcd exceeded the value of thirty pounds, was 
surrounded by so many requirements as to cause its 
complete disuse (t). But no provision was made for 
guarding the execution of a written will of personal 


(d) Inst. lib. 2, tit. 12, s. 1; {It) Wentworth’s Executors, 11 

Dig. lib. 28, tit. 1, s. S. e< $eq . ; Williams on Executors,* 

(e) 2 Bl. Com, 497. pt 1, bk. 2, cb. 2, s. 6. 

(/) Co. Litt. 89 b, n. (6). (<) Sut. 29 Car. II. c. 3, as. 19 

(g) Stat 7 Will. IV. it I Viet, —21, explained by atat. 4 Anne, 
c. 29, 8. 7. c. 16, sf 14. 
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estate ; although by the same statute (k) a will of real 
estate was required to be attested by three or four wit- 
nesses. No attestation, therefore, was required to a 
will of jWsonal estate, nor was it even necessary that 
such a wilV should be signed by the testator. Thus, in- 
structions f3r a will committed to ^vriting, given by a 
person who died before the instrument could be for- 
mally executed, though such instructions were neither 
reduced into writing in the presence of the testator, nor 
even read over to ftim, have been held to operate as 
fully as a will itself (/). It was, however, provided by 
the Statute of Frauds, that no will in writing of per- 
sonal estate should be repealed or altered by word of 
mouth only, except the same^ were, in the life of the 
testator, committed to writing, and after the writing 
thereof, read unto the testator, and allowed by him, and 
proved to be so done by three witnesses at the least (wi). 

By the recent act for the amendment of the laws with 
respect to wills, every will of personal estate must now 
be in writing, and signed at the foot or end thereof by 
the testator or by some other person in his presence and 
by his direction ; and such signature shall be made or 
acknowledged by the testator, in the presence of two 
or more witnesses present at the same time ; and such 
witnesses shall attest and shall subscribe the will in the 
presence of the testator (n). The act, in fact, requires 
the same mode of execution and attestation to every 
will, whether the property be real or personal. But an 
exception is made in favour of soldiers being in actual 
military service, that is, on an expedition (o), and of 

. (*t) Sec** 5* 16 V'ict. c. 24. .See Principles of 

(/) Carey V, Jshewt 2 Bro. C.C, the Law of Real Property, 168, 
68} S. C. 10ox,241. 169,4th ed.; 175, 176, 5th ed. ; 

(w) Stat. 29 Car. II. c. 3,.s.22. 183, 184, 6th ed. 

(n) Stat. 7 Will. IV. & 1 Vict (o) Drummond v. Parishf 3 Curt, 
c. 26, s. 9, explained by stlu. 15 & 522. 
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marines and seamen, being at sea, who may dispose of 
their personal estate as they might have done before the 
making of the act(p); a similar exception was contained 
in the Statute of Frauds {q). The wills of soJAiers on an 
expedition may accordingly be made by aj^ unattested 
w’riting, or by a mere nuncupative testardent or decla- 
ration of their will by word of mouth, ^ made before a 
sufficient number of witnesses. But the wills of petty Seamen in the 
officers and seamen in the royal navy, and of marines 
and ngn-commissioned officers of marines, go far as 
relates to any wages, pay, prize money or other monies 
payable in respect of services in her majesty’s navy, are 
required by act of parliament (r) to be executed in the 
presence of and to be attested by the caf)taiii of the ship, 
or certain other officers or persons mentioned in the 
act ; and the .wills of such persons are also guarded by 
other requisitions in order to prevent their being im- 
posed upon. And by the Merchant Shipping Act, 1854, Merchant sea- 
ft is now providedithat the Board of Trade may, in its 
discretion, refuse to pay or deliver the wages or effects 
of any deceased merchant seaman to any person claim- 
ing to bo entitled tliereto under any Avill made on board 
ship, unless such will is in writing and is signed or 
acknowledged by the testator in the presence of the 
master or first or only mate of the ship, and is attested 
by such master or mate. And the’ Board may, in its 
discretion, refuse to pay or deliver any such wages or 
effects to any person, not being related to the testator 
by blood or marriage, who claims to be entitled thereto 
under a will made elsewhere than on board ship, unless 
such will is in writing and is signed or acknowledged 
by the testator in the presence of two witnesses, one of 
wiiom is some shipping master appointed under the ac^ 

(p) Stat. 7 Will. IV. & 1 Viet. IV. c. 20, es. 51 ; 7 Will. IV. 
c. 26, s. 11. & 1 Viet. c. 26, 8. 12 ; Williamson 

((/) Stat. 29 Car. II. c. 3, s. 23. Executors, pt. i, bk. It, ch. L 

(r} Stat. 11 Geo. IV. & 1 Will. 
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or some minister or officiating minister or curate of the 
place in which the same is made, or, in a place where 
there are no such persons, some justice of the peace, or 
some BritiSt consular officer, or some officer of customs, 
and is atteA^d by such witnesses (s). By the act to 
Revocation of amend the laws with respect to wills it is provided, that 
no will or codic41, or any part thereof, shall be revoked, 
otherwise than by the marriage of the testator or testa- 
trix (which will of itself effect a revocation (^) ), or by 
another will or codicil executed in the manner thereby 
required, or by some writing declaring an intention to 
revoke the same, and executed in the manner in which 
a will is thereby required to be executed, or by the 
burning, teayng^ or otherwise destroying the same by 
the testator, or by some person in his presence, and 
by his direction, with the interition of revoking the 
same (u). 

Domicile, A will of personal estate was formfirly required to be 

made according to the law of the domicile of the tes- 
tator at the time of his decease (a;). A person’s domicile 
is the place which he makes his home. But with regard 
to many persons, the circumstances connected with their 
. change of residence are such as to render it an exceed- 
ingly difficult question of fact, — ^what country is their 
domicile at any given time. In order to remedy the 
inconveniences thus occasioned, it is provided by a 
New enact- recent act(y), that with regard to persons who may die 
after the 6th of August, 1861, the date of the act, every 
testamentary instriunent made out of the United King- 
dom by a British subject, whatever may be his domicile 

« (s) St&t 17 & 18 Viet c. 104, 4th ed. ; 170, 5th fd. ; 187, 6tb ed. 
8. m (tt) Stat. 7 Will. IV. & 1 Viet 

(0 Stat 7 Will. IV. & 1 Viet. c. 26. s. 20. 
c. 26, 8. 18. See Principles of the (x) Stanley v. BerneSt 3 Hagg. 
Law of Real Property, 153, let ed.; 373. 

163, 2nd ed.; 170, 8rd ed.^; 171, (y) Stat 24 & 25 Viet c. 114. 
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at the time of making it, or at liis death, shall, as re- 
gards personal estate, be held to be well executed for 
the pui-posc of being admitted to probate, if the same 
be made according to the forms required ejlflier by the 
law of the place where the same was m^, or by the 
law of the place where such person was domiciled when 
the same was made, or by the laws tliengin foi'ce in that 
part of her Majesty’s dominions where he had his domi- 
cile of origin (z). It is further provided (a), that every 
testamentary instrument made wifliin the United King- 
dom by any British subject, whatever may be his domi- 
cile at the time of making the same, or at his death, 
shall, as regards personal estate, be held to bo well 
executed, and shall be gidmitted to probate, if the same 
be executed according to the forms required by the laws 
of that part of the United Kingdom where the same is 
made. And no testamentary instrument is to be re- 
voked or to become invalid, nor is the construction 
tliereof to be altered by reason of any subsequent change 
of domicile of the person making the same(i). Ano- Further enact- 
thcr Act of Parliament, passed on the same day(c), 
provides that whenever her Majesty shall, by conven- 
tion with any foreign state, agree that provisions to the 
effect of the enactments therein contained shall be ap- 
plicable to the subjects of her Majesty and of such 
foreign state respectively, her Majesty may by order in 
council direct that after the publication of such order in 
the London Gazette,” no British subject resident at 
the time of his death in the foreign country named in 
such order, shall be deemed, under any cii’cumstanccs, 
to have acquired a domicile in such country, unless he 
shall have been resident in such country for one year 
immediately, preceding his decease, and shall also ha^e 
made and deposited in a public office pf such foreign 


(x)Stat.24&2t>Victc. 114,8, 1. (6) Sect. 3. 

(<») Sect. 2. (c)*Stat. 24 & 25 Viet. c. 121. 
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country (such office to be named in the order in council) 
a declaration in writing of his intention to become 
domiciled in such foreign country. And any British 
subject d}Hpg resident in such foreign country, but 
without having so resided, arid made such declaration 
as aforesaid, shall be deemed, for all purposes of testate 
or intestate 8ut>cession as to moveables, to retain the 
domicile he possessed at the time of his going to reside 
there (r/). Similar provisions may be made after any 
such convention, with regard to the subjects of such 
foreign country dying in Great Britain (e). But this 
act is not to apply to any foreigners who may have 
obtained letters of naturalization in any part of her 
Majesty’s dominions (/). 

Connected with the subject pf Vills is that of dona* 
tlons mortis caiisd, which may here be noticed. A do* 
nation mortis causA, is a gift made in contemplation of 
death, to be absolute only in case of the death of the 
giver (^). Being a gift, it can be made only of chattels, 
the property in which passes by delivery (A) ; although a 
bond debt has, contrary to this principle (i), beem allowed 
to pass by way of donation mortis causa by delivery of 
the bond (A). And a policy of life assurance has also 
recently been held a proper subject for such a gift(Z), 
also bills or notes though payable to order and unin- 
dorsed (w). An actual or constructive delivery of the 
subject of gift to the donee is essential to a donation 


(d) Stat. 24 & 25 Viet c. 121, 

8 . 1 . 

(e) Sect 2. 

(/) Sect 3. 

Inst, tit 7, De Donation!- 
bus, cited by Lord Loughborough, 
in Tafe v. Hilbertt 2 Ves. jun. 119 ; 
Walter v. Hodge, 2 Swanst 99. 

(/i) See ante, p. 83 ; Miller v. 
Miller, 3 P. Wms. 850. * 


(t) Di{ffield V. Elwea, 1 Sim. A 
Stu. 244. 

(A) Snellgrove v. Baily, 3 Atk. 
214 : and see Boutte v. Ellis, 4 De 
Gex, M. & G. 249o; Moore v. Bar- 
ton, 4 De Gex & Smale, 517. 

(/) Witt V. Amis, 1 Best& Smith, 
109. 

(«) Veal V. Veal, 27 Beav. 303 ; 
Rankin v. Wegnelin, 27 Beav. 309. 
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mortis caiis^ (n) ; it must also be made In expectation 
of the donor’s decease (o), and must be on condition 
that the gift be absolute only on that event It is no 
objection, however, that the donation is clogged with 
a trust to be performed by the donee A donation 
mortis caus^ is revocable by the donor during his life(r), 
and after his decease it is subject to liis debts («), and 
also to legacy duty {£). 

The mode of operation of a*will of personalty is 
essentially different from the operation of a will of lands 
in this respect, that in strictness the ap])ointment of an 
executor was formerly essential to a will of personalty (*/) ; 
and, at the present day^ the usual and^iroper method is 
to appoint an executor as to the personal estate ; whereas, 
under a devise of landed ^iropcrty, the lands pass at once 
to the devisee, and the intervention of an executor is 
^quite unnecessary and inajipbcablc. The executor of a 
will of personal estate becomes entitled, from the mo- 
ment of the death of the testator, to all his personal 
property (.r), which after payment of the del)ts of the de- 
ceased he is bound to apply according to the directions 
of the will. Thus if the testator should sj^ccifically be- 
queath any part of his personal property, the property 
so bequeathed will not belong absolutely to the legatee 


(n) Wood V. Turnery 2 Ves. sen. 
431 ; Bryson v. Brownriggy 9 Ves. 
1 ; Bunn v. Markhaniy 7 Taunt. 
224; Ruddell v. Dobree, 10 Sim. 
244 ; Farquharson v. Covet 2 Coll. 
356 ; Powell v. Hellicar, 26 Beav. 
261. 

(o) Tate V. Nilherty 2 Ves. jun. 
Ill ; 4 Bro. C. C. 286. 

( p) Edwards v. JoneSt 1 My. Be 
Craig, 226 ; Staniland v. Willott, 
3 Mac. & Gord. 664. 

(f) Blount V. BurroWy 4 Bro. 


C. C. 72 ; Hills V. Ilillst 8 Mee. & 
Weis. 401. 

(r) 7 Taunt. 232, 

(«) 1 P. Wms. 406; 2 Ves. sen. 
434. 

(/) Stat. 36 Geo. III. c. 52, s. 
7; 8&9Vict. c. 76, 8.4. 

(w) Wentworth’s Executors, 

4, 14th ed.; 2 Bla. Com. 503. 

(x) Co. Litt. 388 a ; Com. Dig. 
tit. Biens (C) ; Williams on Exe- 
cutore, pt. 2, bk. 2. 
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tator. 


until the executor has assented to the bequest; and this 
assent must not be given until the executor is satisfied 
that there is sufficient to pay the debts of the deceased 
without having recourse to the property so specifically 
given (y). 

If the testatoc should appoint as his sole executor an 
infant under the age of twenty-one years, such infant 
will not be allowed to exercise his office during his 
minority; but during this time the administration of the 
goods of the deceased will be granted to the guardian 
of the infant, or to such other person as the Court of 
Probate may think fit ( 2 ). Such person is called an admi- 
nistrator durante^ minore (Btate{a). If a married woman 
should be appointed an executrix, she cannot acce 2 )t the 
office without the consent of heir husband (5*), -and having 
accepted it with his consent, she is unable, without his 
concurrence, to perform anty act of administration which 
may be to his prejudice ; wdiilst he, oh the other hand, 
may release debts due to the deceased, or make assign- 
ment of the deceased^ personal estate, without his wife’s 
concun’cnce (c) ; for as the general nile of law is that a 
husband and wife are but one person, the power, and 
with it the responsibility, are vested in the husband. 
Nevertheless a married woman, being an executrix, may 
make a will without the consent of her husband, con- 
fined to the personal estate of which she is executrix {d ) ; 
and the executor of her will so made will be the exe- 
cutor of the original testator. For it is a general rule, 
that if any executor should die before having completely 
administered the estate of his testator, the executor ap- 

«(y) Toller’s Executors, bk. 8, (d) Williams on Executors, pt. 

8* 2 ; Williams on Executors, pt. 1, bk. 3, ch. 1. 

8, bk. 8, ch. 4, s. 8. (c) Ibid. pt. 8, bk. 1, ch. 4; 5 

(s) Stat. 88 Geo. lll.c. 87, a. 6. Rep. 27 b. 

(a) Williams on Executoro, pt. {d) Ibid. pt. 1, bk. 2, ch. 1, s. 2. 
1, bk. 6, ch. 8, s. 8. 
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pointed by the will of such executor will be entitled 
to complete the distribution of the estate of the former 
testator (e). 


The testator however may, and usually ^es, appoint 
more than one person his executors. In this case the 
law regards all the co-exeeutors as one individual per- 
son ; and consequently any one of the executoi*s of full 
age may, during the life of Iiis companions, perform, 
without their concurrence, all the^ ordinary acts of ad- 
ministration, such as giving receipts, making payments 
and selling and assigning the property (/). But all the 
executors, infants included, must join in bringing ac- 
tions respecting the estate (g). If, therefore, the testator 
appoint a person indebted to him as his executor, or one 
of his executors, this*appointment will operate at law 
as a release of the debt (A). For the debt is a chose in 
action, and a man cannot eitli^r solely or conjointly with 
others bring an action against himself. In equity, how- 
ever, an executor who was indebted to the testator is 
bound to account for his debt to the estate of the tes- 
tator (i),* On the decease of any co-executor, the office 
survives to those who remain ; and until recently if one 
of them should have ixjnounced the executorship in the 
lifetime of his companions, he might at any time have 
changed his mind and undertaken the office. But if, 
having survived all his companions, he should then have 
renounced (A), or if, without such renunciation, adminis- 


Any one of the 
executors may 
perform acts of 
administration. 


All must join 
in bringinyr 
action. 

Appointment 
of debtor exe- 
cutor. 


Survivorship 
of office of ex- 
ecutor. 

Renunciation 
by one in life- 
time of others. 


(e) 2 Bla. Com. 506. 

(/) Shep. Touch. 48#. 

(g) Williams on Executors, pt 
3, bk. 1, ch. 2. An ejectment was 
an exception, as.any one executor 
might demise the entirety of the 
^stator’s leasehold land. Doe d. 
StacB V. Wheeler, 15 Mee. St Weis. 
623. But see now stat. 15 St 16 
Viet c. 76, ss. 168 et teq* 


(h) Wentworth’s Executors, 73, 
14th ed. ; Freakley v. Fox, 9 B. & 
Cress. 130. 

(f) Bac. Ab. tit. Executors and 
Administrators (A), 10; Simmow 
V. Gutteridge, 13 Ves. 264. 

(fe) Hensloe^t caee, 9 Rep. 36 ; 
Creswiek v. Woodhead, 4 Man. St 
Gran. 811. 

t 
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tration should then have been granted to another per- 
son (/), he could not afterwards have interfered. It 
is however now provided by the recent Court of Probate 
Act, 1857, that where any person after the commence- 
ment of that act, (which was fixed by Order in Council 
for the 11th of January, 1858,) renounces probate of the 
will of which 4ie is appointed executor or one of the 
executors, the rights of such person in respect of the 
executorship shall wholly cease ; and the representation 
to the testator and the administration of his effects shall, 
without any further renunciation, go, devolve and be 
committed in like manner, as if such person had not 
been appointed executor (m). And by a subsequent act 
the same effect is produced .whenever an executor 
named in a will survives the testator, but dies without 
having taken probate, and whqneter an excoutor named 
in a will is cited to take probate and does not appear to 
such citation (n). When two or more executors pro>e, 
the executor of the will of the survivor of them will, 
nfl;er the decease of all of them, be entitled to act as 
executor of their testator. 

If any person not duly authorized should intermeddle 
with the goods of the testator, or do any other act 
relating to the office of executor, he thereby becomes an 
executor of his own wrong, or, as it is called in law 
French, an executor de son tort. Such an executor is 
liable to the same demands from the creditors of the de- 
ceased as if he had been regularly appointed ; but like a 
regular executor he is not liable beyond the amount of 
the assets of the testator which have come to his hands. 
The chief difference between such an executor and one 
who has been duly appointed is this, that an executor 
de son tort is not allowed to derive any benefit)^ &om his 

(l) Fenabhs v. Euit India Com- 8. 79. 

panyt 2 Ex. Hep. 633. (n) Court of Probate Act, 1858, 

(m) Stat. 20 & 21 Viet c. 77, 21 & 22 Viet. c. 95. s. 16. 
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own wrongful intermeddling ; whereas a regularly ap- 
pointed executor, if a creditor of the deceased, may law- 
fully retain his OTvn debt out of the assets in preference 
to all other debts of the same degree (o). 

The most striking difference between a will of personal 
estate and a will of lands yet remains to be noticed. 
A will of lands has always operated and still operates as 
a mode of coineyance requiring no extrinsic sanction to 
render it available as a document of title. But a Mill of 
personal estate has always required to be proved. This 
probate of the ^viU was until recently required to be 
made in some ecclesiastical court. But by the Court of 
Probate Act, 1857 (p), tlie jurisdiction of £\J1 the eccle- 
hiastical courts over wills was entirely abolished, and a 
court w as established called the Court of Probate, with 
a principal registry in London and distri(‘t registries 
tlp'oughout the kingdom, in which all wills of personal 
estate are now required to be proved. In this court 
the will itself is deposited, and a copy of the will, which 
is given b} the court to the executor on proving, de^ 
nominated the probate copy, is the only proj)er evidence 
of the right of the executor to intermeddle with the 
personal estate of his testator (y). Before probate, how- 
e\ er, the executor may perform all the ordinary acts of 
administration, such as receiving and giving receipts for 
debts due to the testator, paying the debts owing by the 
testator, and selling and assigning any part of the per- 
sonal estate. But when evidence is required of his 
right to intermeddle, the probate is the only valid proof; 
without it, therefore, no action or suit can be main- 
tained, although proceedings may be commenced before, 

(o) Wniiamt on Executors, amended by stat. 21 &22 Viet e. 

1, bk. 3, ch. 5 ; pt. 3, bk. 2, ch. 2, 95. 

8. 6. (q) Rex v. Netherteal, 4 T. R. 

(p) Stat. 20 & 21 Viet. c. 77, 260 ; Ex. pt. 1, bit. 4, ch. 1. 

W.P.P. X 
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Kedesiastical 
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over wills. 
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probate should 
nave been 
taken out 

Bona notabilia. 


and carried up to the point where the evidence is re- 
quired (r). 

The jurisdiction of the ecclesiastical courts over wills 
of persona]^^ estate is of very ancient origin. The pro- 
bate of wills of personalty, as a means of their authen- 
tication, appears to have been in use from the very 
earliest times. The first persons by whom probate was 
granted was said to be the lords of manors ; and some 
vestiges of tliis ancient right long remained in the case 
of one or two manors, the lords of which retained such 
a jurisdiction («) until abolished by the Court of Probate 
Act, 1857 (0* Bid so early as the time of Glanvillc, 
who wrote in the reign of Ilehry II., the ecclesiastical 
courts had acquired an exclusive right to determine on 
the validity of a will or the bequest of .a legacy (m). 
And from this period the right of the church to inter- 
fere in testamentary masters became gradually settled, 
though not without much oppositioL on the part of the 
temporal lords. 

^A will was required to be proved in the court of the 
bishop or ordinary in whose diocese the testator dwelt, 
and within whose jurisdiction the personal effects of tlie 
testator consequently lay. But if there were effects to the 
value of 5/., called hona notabilia^ in two distinct dio- 
ceses or jurisdictions within the same province, either of 
Canterbury or York, the will was required to be proved 
in the Prerogative Court of the archbishop of that 
province (a?). If there were personal effects within two 
provinces, the ivill must have been proved in each pro- 

(r) Williams on Executors, pt. Reeves’s Hist Eng. Law, 72. 

1, bk. 4, ch. 1, s. 2 j Stuart v. Bur- (x) Williams on Executors, pt. 

rotves, I Drury, 265, 274. 1, bk. 4,ch. 2. For an account of 

(s) Wentworth’s Ex. 14th ed. the rise of the archbishop’s juris- 
100 ; Toller’s Executors, 50. diction, see Gent. Mag. new series, 

(0 Stat 20 & 21 Vlct c. 77, s. 3, vol. 12, p. 582. 

(ii) Glanville, lib. 7f ect 6, 7 ; 1 
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vince, cither in the Prerogative Court, or in some co\irt 
of inferior jurisdiction ; observing, as to each province, 
the same mle as would liave applied had the testator 
had no property elsewhere (y). If probate were granted Probate void, 
by a bishop, or other inferior judge, in a cas^where the 
deceased had goods to the value of 51, in any other 
diocese in the same pi'ovince, such probate w^as abso- 
lutely void ; but probate gi’antcd by an archbishop, in a 
case w’here the deceased liad not bona notahilia in divers 
dioceses, w^as voidable only, and not* absolutely void {z). Voidable. 
But the Court of Probate Act, 1857, now renders valid 
all grants of prol>ates which were void or voidable by Now valid, 
reason only that the courts from which they were 
ol)tained had not jurisdiction to make sftchjgrants, cx- 
ce]:)t where the same had been already litigated (a). 

And any 'will may now 'be proved in the principal re- Probate In 
gistiy of the Court of Probate without regard to the 
abode of the testator (5). Bujt if the testator had at 
the time of his deatlf a fixed place of abode ^vithin any 
district, his will may be proved in the registry of that In district re- 
district (c) ; and the grant so made will be effectual even 
if the/ teskitor should not have had any fixed place of 
;i])ode within that district {d), 

Tlie evidence recpiired for the proof of a will varies Evidence re- 
nc< ri vding to the form of the attestation, and also ac- ^ 

(:c;rding to the circumstance of the validity of the will 
’ocing or not being disputed. The usual and proper 
form of attestation to a will expresses that the formali- 
ties required by the Wills Act (e) have been complied 
with ; thus, Signed and declared by the above-named 

(f/) Second Report of Real Pro- s. 86. 
perty Commission's, 67. (6) Sect. 69. 

( s ) W entworth’s Executors,! 10, (<?) Sect 46. 

14tli cd. ; Lysmu v. Barrowt 2 Bing.* (d) Sect. 47. 

N. C. 486. (e) Stat. 7 Will. IV. & 1 Viet 

(a) Stat. 20 & 21 Viet. c. 77, c. 26, s. ante, p. 296. 

X 2 
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Probate in 
common form ; 


in solemn form. 


A. B., the testator, as and for his last will and testa- 
ment, in the presence of ns, both present at the same 
time, who, at Lis request, in his presence, and in the 
presence of each other, have hereunto subscribed our 
names as Tyitnesses.” When the attestation is in this 
form, and the validity of the will is not disputed, it is 
proved by th® simple oath of the executor, that he be- 
lieves the will to be the true last will and testament of 
the deceased. But as such a form of the attestation 
clause is not essential to the validity of the will (/), 
wills are sometimes informally made without any clause 
of attestation, or with a clause which does not express 
that the required formalities have been complied with. 
When this occurs, an affidavit, in addition to the exe- 
cutor’s oath, is required from one of the subscribing 
witnesses, that the will was executed in compliance with 
the statute {y). Probate in cither of the above modes 
is termed probate in common form. But if. the validity 
of the will should be disputed, or dny dispute should be 
anticipated by the executor, the will is proved in solemn 
form per* testes. In this case both the witnesses are 
sworn and examined, and such other Evidence taken as 
the circumstances require, in the presence of the widow 
and next of kin of the test^itor, and all others pre- 
tending to have any interest, who are cited to be present 
to see the proceedings. Wlieii a wiU has once been 
proved in this form it is finally established, and the exe- 
cutor cannot be compelled to, prove it anymore; but 
when a will has been proved merely in common form, 
the executor may, at any time within thirty years, be 
compelled by any party interested to prove it per testes 
in solemn form (A). The contentious jurisdiction with 

(/) Stat. 7 Will. IV. & 1 Viet. , of the Prerogative Court of the 
c. 26} 8. 9. ' ^Archbishop of Canterbury; Stat. 

(g) Williams on Executors, pt. 20 & 21 Viet. c. 77, s. 29. 
l,bk. 4, ch. 8, 8. 3. The practice {h) Williams on Executors, pt. 
of the Court of Probati^ is gene* 1, bk. 4, ch. 3, s. 4. 
rally the same as the old practice 
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respect to the grant and revocation of probates of wills 
has been transferred to the county courts in cases wher^ County courti. 
the personalty is under the value of 200/., and the 
deceased was not at the time- of his death beneficially 
entitled to any real estate of the value of 30Qe. (t). 

Probates of wills are required by act ftf parliament Stamp duties 
to be stamped with an ad valorem duty according to 
the value of the personal estate of the testator (A). The 
effects of the testator within the jurisdiction of the 
spiritual judge granting probate w’erc .formerly alone 
valued for this pui-posc(/). But it is now jn-ovided that 
probate shall be granted in respect of the whole of the 
personal and moveable estate and effects of tlje deceased 
in the United Kingdom (m). And provisions have been 
made for extenVling to ISngland, Scotland and Ireland 
respectively probates granted by the courts of probate 
wl^ch have now been established in England and Ire- 
land, and confirmations, as they are called, of executors 
in Scotland (w). A recent act of parliament provides that Indian govern- 
all Indian government promissory notes and certificates 
issued or stock created in lieu thereof, being assets of a 
deceased person, the interest whereon shall be payal)le in 
London by drafts payable in India, and which at the 
decease of the owner thereof shall have been registered 
in the books of the secretary of state in council in Lon- 
don, or in the books of the governor and company of 
the Bank of England, or shall have been enfaced in 
India for the purpose of being so registered before the 
decease of the owner thereof, and all Indian govern- 

(t) Stat 21 & 22 Viet. c. 95, a. v. Bouwens, If Mec. & Wcls. 17L 
10. • (m) Stat. 21 & 22 Viet. e. 56, 

(k) Stats. 55 Geo. III. c. 184} s. 15. 

5 & 6 Viet, c. 79, s. 23 j 22 & 23 (») Stat 20 & 21 Viet. e. 79, 

Viet. e. 36, 8. 1. ss; 94, 95 ; 21 & 22 Viet. c. 56, 

(l) Mtorney-General V. Hope, 2 ss. 12, 13^14; 21 & 22 Viet c.95, 

Cl. & Fiu. 84; Atiomey^General s. 29. 
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Powers of ap- 
pointment. 


New enact- 
ment: pro- 
bate duty now 
payable. 


Officers and 
soldiers dying 
on service. 

Seamen, &c. 


ment promissory notes issued with coupons attached, 
which, under such regulations and conditions as may 
be determined from time to time by the secretary of state 
in council, shall be so registered, and all certificates 
issued or stock created in lieu thereof shall be deemed 
and taken to be personal estate and bona notabilia of 
such deceasdd person in England; and probate or 
letters of administration in England, or confirmation 
granted in Scotland and sealed with the seal of the 
j^rincipal court of probate in England, shall be sufficient 
to constitute the persons therein named the legal per- 
sonal re{)rcscntatives of the deceased with respect to 
such notes and money as aforesaid (o). Probates of 
wills opera/Ing merely in exercise of powers of appoint- 
ment over ])roperty of which the deceased had no own- 
ership, were formerly held to be exempt *from probate 
duty in respect of the value of the property appointed (p). 
Put it is now provided, that probate duty shall be paid 
in resj)cct of all the personal or moveable estate and 
effects which any person dying after the 3rd of April, 
1860, shall liave disposed of by will under any autho- 
rity enabling such person to dispose of the same as he 
or she shall think fit {q). The distribution of the effects 
of officers and soldiers dying on service is now provided 
for by the Regimental Debts Act, 1863 (r). Exemp- 
tions from probate duty have been made by parliament 
in favour of the effects of common seamen, marines and 
soldiers, who may be slain or die in the queen’s ser- 
vice {$), and in favour of depositors in savings banks 
whoso whole estate and effects shall not exceed fifty 
pounds sterling (^). And pay, wages, priz# money or 


(o) Stat. 23 Viet. c. 5, s. 1. 

( p) Platt V. Routh, 6 Mee. & 

Weis. 750 j 8 Bcav. 257 ; affirmed 
in the House of Lords; Drake v. 
Attorney General^ 10 & Fin. 

257 . 


(9) Stat. 23 Viet. c. 15, 8. 4. 

(r) Stat. 26 & 27 Viet. 0. 57. 

(s) Stat. 55 Geo. III. c. 184. 

(0 Stat 9 Geo. IV. c. 92, ss. 

40-42. 
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pensions due to deceased naval officers, marines, seamen 
and others employed in the navy, whose whole assets 
shall not exceed thirty-two pounds, are allowed to be 
paid out without probate of their wills (a). Probates of Seamen’s wills, 
the wills of petty officers and seamen in tho royal navy 
and of marines and non-commissioned officers of ma- 
rines are placed by act of parliament unfler the care of 
an officer called the inspector of seamen’s wills, and arc 
subject to special regulations made^to prevent frauds on 
persons proverbially careless and liable toim])Ssitiou(a:). 
iVnd with respect to merchant seamen, the Merchfint 
Sliipping Act, 1854, now provides that if the money 
and effects of any such seaman do not exceed in value 
the sum of 50/., probate* may be dispensed *with at tlie 
discretion of the Board of Ti*ade (y ). The probate duty 
is in the first place paicl op the wdiole value of the per- 
sonal estate of the testator without allowing for his 
d^bts; and after the debts ar(f paid, a return of part of 
the probate duty is made according to the value to 
which the estate may be reduced by the payment of the 
debts. But as some persons attempted to evade pro- 
bate duty by means of voluntary bonds to take effect at 
their decease, in lieu of legacies, it is now provided that 
no return of probate duty shall be made in respect of 
any voluntary debt due from any person dying after the Voluntary 
28th of June, 1861, which shall be expressed to be pay- ‘^®*’*®* 
able on the death of such person, or payable under any 
instrument which shall not have been bon& fide deli- 
vered to the donee thereof three months before the 
death of such person (z). 


When the will has been proved, it is the duty of the Payment of 

. , debts. 


(tt) Stat. 4 & 5 Will. IV. c. 25, 
s. 8. 

(x) Stat 11 Geo. IV. &1 Will. 
IV. c. 20, ss. 55—58, amended by 
stat 2 & S Will. IV. c. 40, ss. 12, 
13; 4 & 5 Wfll. IV. c. 25, s. 8; 


Williams on Executors, pt. 1, bk. 
4, ch. 4 { bk. 5, ch. 2, s. 4. 

(y) Stat 17 & 18 Viet c. 104, 
8.199.S 

(z) Stat. 24 & 25 Viet c. 92, 
8.3. 
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executor to pay the testator’s debts out of the personal 
estate^ to which such executor becomes entitled by virtue 
Powers of exe- of his office. For this purpose the executor has reposed 
tutors. fullest powers of disposition over 

the personal estate of the deceased, whatever may be the 
manner in which it has been bequeathed by the will {a), 
purchaser from And in the event of a sale of any such property by the 
Sund* to in^ executor, the purchaser is not bound to inquire whether 

quire if there there are any debts remaining unpaid ; for in the ab- 
be debts. gence of Evidence to the contrary, the executor is pre- 
sumed to be acting in the proper discharge of his 
Nor to see to office (A). Nor is the purchaser at all concerned with 
of^hiV^purchase application which the executor may make of the 
money. purchase m^ney ; but the executor’s’ receipt will be a 

sufficient discharge, and he alone will be responsible to 
the creditors and legatees for its due application (c). 
The order in which debts ouglit to be paid out of the 
personal estate of a deceased debtor has been already 
noticed in the chapter on debts (rfj; and it has also 
been stated that the executor, if a creditor, is entitled 
to retain his own debt in preference to all others of the 
sam^ degree (e). 


Power to 
executors to 
compound 
^iebts, Ac. 


Wlicn the will has l)een executed after the 28 th of 
August, 1860 , or has been confirmed or revived by a 
codicil executed after that date, the executors are em- 
powered to pay any debts or claims upon any evidence 
that they may think sufficient, and to accept any com- 
position, or any security, real or personal, for any debts 
due to the deceased, and to allow any time for payment 
of any such debts as they shall think fit, and also to 


c (a) Ewer v. Corbet, 2 P. W ms. 
148 ; Russell v. Plaice, 18 Beav. 
21 . 

(b) Nugent v. Oxford, 1 Atk. 
463 Elliot V. Merriman, 2 Atk. 

42. 


(c) IVhale v. Rooth, 4 T, Rep. 
625, n.; M*Leod v, Drummond, 17 
Ves. 154. 

(d) ^ii/e,pp. 99, 101, 105. 

(e) Ante, p. 305. 
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compromise^ compound^ or submit to arbitration all 
debts, accounts, claims and things whatsoever relating 
to the estate of the deceased ; and for any of the pur- 
poses aforesaid to enter into, give and execute such 
agreements, instruments of composition, releases and 
other things as they shall think expedient, without being 
responsible for any loss to be occasioned thereby (/)• 

And the executors are now empowered immediately, or Accounts may 
at any time after probate, to apply to the Court of cour?of*^^ 
Chancery for an order to be made*upon motion or peti- Chancery, 
tion of course, or by tlie judge at chambers, referring 
it to the chief clerk of. the judge to take an account of 
the debts and liabilities affecting the ])ersonal estate of 
the deceased and to re])drt thereon ; jfntl a^cr any such 
order shall have been nuide, proceedings at law by the 
creditors against the ‘executors may be restrained or 
suspended l)y the court until the account directed by 
^uch order shall have been taken (ff). 

'When the debts have been paid, the legacies left by Legacies, 
the testator are then to be discharged. In order to give Executor's 
the executor sufficient time to inform himself of the 
state of the assets and to pay the debts of tlic deceased, 
he is allow ed a twelvemonth from the date of the death 
of the testator before he is bound to pay any legacies (A). 

From this time all such general legacies as remain un- 
})aid carry interest, at the rate of four per cent, per ^ 
annum (i). Notwithstanding the lapse of a year from Liability of 
the testator’s death, the executor, however, is still liable 
to any creditor of the deceased to the amount of the 
assets which have come to the executor’s hands (A) ; and 

(/) Stat. 23 & 24 Vict. c. 145, (i) Ward v. Penoyref ubi supra^ 

8. 30. (fr) Norman v. Baldry^ 6 Sim. 

(g) Stats. IS & 14 Vict. c. 35, 621 ; Knatchbull v. Ftaruheadf 3 

8. 19 ; 23 & 24 Vict. c. 88, s. 14. My. A Cr. 122 ; Hill v. Gomme, 1 

(A) Ward v. Penoyte^ 13 Ves. Beav. 510. 

3J3 ; Benson v. MaudSf 6 Madd. 15. 
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New enact, 
meat: protec- 
tion to cxecu- 
tors. 


Not liable be- 
yond amount 
of asaets. 


if he should have paid any legacies in ignorance of the 
claims of the creditor, his only remedy is to apply to 
the legatees to refund their legacies, which they will be 
bound to do, in order to satisfy the debt (/). From this 
liability to creditors, an executor could not until recently 
have been discharged, unless he threw the property 
into chancery, in w^hich case the court undertakes the 
administration, and the executor is consequently exone- 
rated from all risk(m). But a recent act exonerates 
executors from all liability to the rents and covenants 
of any leasehold or other property liable to rents or 
covenants after an assignment made by him to a pur- 
chaser, provided he shall have set apart a sufficient 
fund to ans\yer any future claim in respect of any fixed 
and ascertained sum agreed by the lessee or grantee to 
be laid out on the property And ‘ib is further 
provided, that where an executor shall have given the 
like notices as would have been given by the Court of 
Chancery in an administration suit, for creditors and 
others to send in their claims against the estate of the 
testator, the executor may distribute the assets amongst 
the parties entitled, without liability to any person of 
whose claim he shall not have had notice at the time of 
distribution (o). The executor is of course not answer- 
able to th*e testator’s creditors beyond the amount of 
assets which have come to his hands (p), unless he 
should for sufficient consideration give a written promise 
to pay personally (g), or should do any act amounting 


(l) March v. Russell, 3 My, & 
Cr. 81. 

(m) 8 Myl. & Cr. 126. 

V (n) Stat 22 & 28 Viet c. 85, 
ss. 27, 28. This act extends to 
leases made before it passed ; 
Smith V. Smith, 1 Drew. & Smale, 
684 i Re Orecu, 2 De Gex, F. & 


J. 121. 

(o) Stat 22 & 28 Viet. c. 85, 
8.29. 

(p) Bac. Abr« tit Executors, 

(n 1 * 

(q) Stat 29 Car. II. c. 3, s. 4; 
ante, p. 74; 1 Wms. Saund. 210, 
n.(l) ; 211, n. (2). 
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to *an admission that he has assets of the testator 
sufficient for the payment of the debts (r). 

On the payment or delivery of any legacy of the Legacy duty, 
amount or value of 20 /. or upwards, whether payable out 
of the estate of the testator, real or personal, or out of 
any real or personal estate over which he had a power of 
appointment (5), a receipt must be given by the legatee, 
which is chargeable Avith a duty, called the legacy duty, 
on the amount or value of the legacy (t). But no sum Exemption, 
of money, \vhich by any marriage settlement is 6 ul>jected 
to any limited power of appointment to or for the beuctit 
of any person or persons therein specially named or 
described as the object* or objects o^ sucl^ power, or to 
or for the benefit of the issue of any such person or 
persons, isdililjle to legacy duty under the Avill in which 
such sum is nj)pointed or appoitioned in exercise of such 
.limited power {u). The amounft of legacy duty varies Amount of 
according to the Aegrec of relationship which the legatee 
bore to the deceased. Where the legacy is to a child or 
lineal descendant, or to tlie father or mother or any lineal 
ancestoV of the deceased, the duty is one per cent. If 
to a brother or sister, or any descendant of a brotlicr or 
sister, the duty is three per cent. If to a brother or 
sister of the father or mother of the deceased, or any 
descendant of such brother or sister, five per cent. If 
to a brother or sister of a grandfather or grandmother of • 
the deceased, or any descendant of such brother or sister, 
six per cent. And if the legacy be to any person in any 
other degree of collateral consanguinity to the deceased, 
or to any stranger in blood, the duty is ten per cent. (x). 

But the husband or wife of the deceased are exempt 
• • 

(r) Horsley v. Chaloner, 2 Ves. (<) Stat S6 Gfeo. III. c. 52, s. 
sen. 83. 27. 

{s) Stat 8 & 9 Viet c. 76, s. 4 ; (ii) Stat. 8 & 9 VMct r. 76, s. 4. 

Attorney- General v. Marquis of (x^ Stat. 55 Geo. III. c. 184. 

Hertford f 3 £x. Rep. 670. 
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Leasehold 

property. 


Legacy to in- 
fant or person 
beyond seas. 


Legacy duty 
on annuities. 


Specific legacy. 
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from all legacy duty, and so also are the royal famHy* 
By the Succession Duty Act, 1853, leasehold property, 
although personal estate, is exempted from legacy duty, 
and is charged in lieu thereof with a succession duty, 
calculated upon the same principles as the duty on real 
property (y). 

If a legacy be given to an infant, or to a person absent 
beyond tlie seas, tlie oi^ly way in which the executor can 
obtain a proper discharge for such legacy is by payment 
of it, after deducting the legacy duty, into the Bank of 
England, with the privity of the accountant-general of 
the Court of Chancery, to be placed to the account of 
the person f(3rr whose benefit the’ same shall be so paid. 
The money is then laid out by the accountant-general 
in the purchase of consols, which, with the dividends 
thereon, arc afterwards tranferred and paid to the per- 
son entitled, or othcrunse ‘ apjdied for liis benefit, on r 
a})j)licatlon to the Court of Chancery by petition or 
motion in a summary way (z). The legacy duty on 
annuities for lives is fixed by tables given in the Suc- 
cession Duty Act, and is payable by four ecpial pay- 
ments, to be made successively on completing each of 
the first four years’ payments of the annuity (a). 

A legacy may be either sjiecific, demonstrative, or 
general. A specific legacy is a bequest of a specific 
part of the testator’s personal estate. Thus a bequest 
of “ the service of plate, which was presented to me on 
such an occasion,” is specific, and so also is a bequest 
of lOOZ. consols, now standing in my name at the 


(y) Stat. 16 & 17 Viet. c. 51, S2; Ex parte Benneit^ 

88. 1, ld> 21. See Principles of 15 Jur. 213. 

the Law of Real Property, 240, (a) Stat. 16 & 17 Viet c. 51, s. 

4th ed.; 249, 5th cd. i 259, 6t{) ed. 31 ; 36 Geo. Ilf. c. 52, s. 8. 

(«) Stat. 86 Geo. 111. c. 52, a. 
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Bank of England (i)/’ or of lOOZ. consols, part of my 
stock (c).” A specific legacy must be paid or retained Entitled to 
by the executor in preference to those which arc general, 
and must not be sold for the payment of debts until the 
general assets of the testator are exhausted (rf). It is, Ademption, 
however, liable to ademption by the act of the testator in 
his lifetime. Thus, in the instances given above, if tlic 
testator should part with the plate, or sell the stock in 
his lifetime, the legacy will be adeemed, and the legatee 
will lose all benefit (c). A deinonstrativc legacy is a Demonstrative 
gift by will of a certain sum directed to be paid out of 
a specific fund. Thus, “ I bequeath to A. B. the sum of 
50/. sterling, to be paid out of the sum of 100/. consols, 
now standing in my name at the BaflK of^England,” is 
a demonstrative legacy. Such a legacy is not liable to 
ademption .by the aefof the testator in his lifetime ; for 
it is considered to be the testator’s intention that the 
legatee should at all events have the legacy ; but that it 
should, if possible, •be i>ald out of the fund he has pointed 
out. If therefore the testator in this cfise should sell the 
100/. consols in his lifetime, the 50/, yvill still be payable 
to the legatee out of the gertcral assets (/). A demonstra- 
tive legacy is accordingly more beneficial to the legatee 
than a specific legacy. And it is also more beneficial 
than a legacy which is merely general ; for being payable 
out of a specific fund, it is not, while that fund exists, liable 
to abatement with the general legacies (^). A general General legacy* 
legacy is one payable only out of the general assets of 
the testator, and is liable to abatement in case of a 


(6) Roper on Legacies, c. 3; 
Gordon v. Duffy 28 Beav. 519. 

(c) Kirby v. Pottery 4 Ves. 750 
a ; Hayes v. Hayes, 1 Keen, 97 ; 
Shuttleworth v. Greaves, 4 M. & Cr. 
35. 

(d) Brown v. Allen, 1 Vern. 31 ; 
Hinton v. Pinke, 1 P. Wms. 539 j 
Sleech v. Tfiorington, 2 Yes. sen. 


560. 

(e) Ashburner v. McGuire, 2 Bro. 
C. C. 108. 

(/) Roberts V. Pocock, 4 Ves, 
150; Attwater v. Aliwater, 18 
Beav. 330. 

{g) Acton V. Acton, 1 Meriv. 
178 Livesay v. Redjern, 2 V. & €• 
90. 
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deficiency of such assets to pay the testator’s debts and 
other legacies. A l)equest to A. of 100/. sterling is a 
general legacy ; so is a bequest of 100/. consols, without 
referring to any particular stock to which the testator 
may be entitled (A). A bequest of a mourning ring, of 
the value of 10/. is also a general legacy, no specific 
ring of the tesW^or’s being referred to (i). In the two 
last cases, the executor would be bound to set apart or 
buy the stock, or purchase the ring for the legatee out of 
the general assets of the testator, supposing them suffi- 
cient for the purpose ; and should there be a deficiency, 
the amount of the stock, or the value of the ring to be 
purchased would abate proportionally. If, however, 
any legacy should ^oe given for a valuable consideration, 
it will not be liable to abatement "Nvith the other general 
legacies. An example of this e:iceptIon to the usual 
rule occurs in the case of legacies given by husbands 
to their wives in consideration of their releasing their 
dower (A). And by the act for the Amendment of the 
law relating to dowser (/), it is provided (w) that nothing 
therein contained shall interfere with any rule of equity 
or of any ecclesiastical couft, by which legacies be- 
queathed to widows in satisfaction of dower arc entitled 
to priority over other legacies. 


Satisfaction of When a legacy is bequeathed by a testator to his 
debts by lega- creditor, it is considered to be a satisfaction of the debt, 

Cl(S8« ^ 

if the legacy be equal to or greater than the amount of 
the debt («). But if it be less than the debt (o), or pay- 


(A) Wilton V. Broumsmith^ 9 Ves. 
180. See, however, Townsend v, 
Martin^ 7 Hare, 471, qu, I 
« (t) 1 Roper on Legacies, c. 3, 
8 . 2 . 

(A) Burridge v. Bradyly 1 P, 
Wms. 127 I Norcolt v. Gordon^ 14 
Sim. 23S. 

(0 Stat S & « Will. IV. & 105. 


(m) Sect. 12. 

(n) Fowler y. Fowler, 3 P. Wms. 
353 ; Fourdrin v. Gowdey, 3 M. & 
K. 3S3, 409 ; 2 Roper on Legacies 
c. 1 7 , 9 . 1 ; Edmonds v. Low, 3 Kay 
& J. 318. 

(o) Graham v* Orahamy 1 Ves. 
sen. 262. 



able at a different time(p), or of a different nature from 
the debt (y), or if the debt be contracted subsequently to 
the date of the will (r)y or if the will contain an express 
direction for payment of debts and legacies (s), the 
legacy will not be a satisfaction. The leanj^g of the 
courts is against the doctrine of the satisfaction of debts 
by legacies, a doctrine which seems to have been esta- 
blished on rather questionable grounds. 'VVlien, however, 
a sum of money is due to a child by way of portion, tlie 
inclination of the courts is against*double portions ; and 
a legacy to such a child is accordingly regarded as a 
satisfaction of the portion either in part or in whole, 
notwithstanding such legacy may be less than the por- 
tion, or payable at a diflijrent period (^f A bequest of 
the residue, or of a share in the residue, of the testator’s 
estate, will .also be considered as a satisfaction pro 
tanto (m). The presumption of satisfaction is indeed so 
strong, that it is difficidt to say what circumstances of 
variation between ^he portion and the legacy will be 
sufficient to entitle the child to both. 

By a statute of George the Second, commonly called 
the Mortmain Act(x), no hereditaments, nor any money, 
stock in tlie public funds, or other personal estate what- 
soever to be laid out in the purchase of hereditaments, 
can be conveyed or settled for any charitable uses (with 
a few exceptions), otherwise than by deed, with certain 


(p) NicholU V. JudsoUf 2 Atk. 
300 ; Hales v. Darell, 3 Beav. 324. 

(q) Alleyn v. Alleyn, 2 Ves. sen. 
37 ; Bartlett v. Gillard,- 3 Russ. 
] 49 ; Fourdrin v. Gowdey, 3 M. & 
K. 383, 409. 

(r) Cranmer* s case, 2 Salk. 508. 
{$) Richardson v. Greese, 8 Atk. 

05; Hassell v. Hawkins, 4 Drew. 
468. 

(0 Hinchcliffe v. Bincheliffe, 8 


Yes. 516; IFeall v. Rice, 2 Russ. 
& Myl. 251. 

(tt) Rickman v. Morgan, 2 B. C. 
C. 394 ; Earl of Glengall, v. Rar- 
nard, 1 Keen, 769; affirmed 2 
H. of L. Cas. 131 ; Beekton v* 
Barton, 27 Beav. 99, 106 ; Monte- 
fiore V. Ouedalla, 1 De Gex, F. & 
J. 93. 

(«) Stat. 9 Geo. II* c. 36, s. 1. 


Satisfaction 
of portions. 


Statute of 
Mortmain. 
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formalities mentioned In the act (y). And all gifts of 
hereditaments, or of any estate or interest therein, or of 
any charge or incumbrance affecting or to affect any 
hereditaments, or of any personal estate to be laid out 
in the purchase of any hereditaments, or of any estate or 
interest therein, or of any charge or incumbrance affect- 
ing or to affectathe same, to or in trust for any charitable 
uses whatsoever, are rendered void if made in any other 
form than by the act is directed (z). Tliis act has been 
very strictly construed, and has been held to prohibit 
the bequest for charitable purposes of personal estate in 
any degree savouring, as it is said, of the realty. Thus, 
it has been decided that money secured on mortgage of 
real estate (a), sliilres in a canal navigation (6), and lease- 
hold estates (c), cannot be left by will for any charitable 
purpose. But more recently, thc‘ strictness of the courts 
appears to have relaxed; and it lias lately been held 
that money secured by a« policy of assurance, although 
the company may invest their funds’ in real estates (d), 
and shares in a banking company authorized to invest 
money on mortgage of real estates (/?), or in a minir^ 
company (/), are not within the statute. S® railway 
scrip (^), and shares in gas companies (A), docks, rail- 
ways and canals (i), although such shares may not be 

(y) See Principles of the Law (/) Hayter v. Tucker^ 4 Kay & 
of Ileal Property, 55, 1st cd. ; 58, J. 243. See Aform v. Glynn, 27 
2nd ed. ; 60, 3rd and 4th eds.; C3i Beav. 218. 

5th ed. ; 65, 6th ed, Ashton v. Lord Langdale, ubi 

(«) Sect. 3. supra. 

(a) Attorney-Generaly, Meyrick, (/*) Thompson v. Thompson, 1 
2Ves, 8en.44, * Coll. 381; Sparling v. Parker, 9 

(5) Howse V. Chapman, 4 Ves. Beav. 450. 

542. (i) Hilton v. Giraud, 1 De Gex 

(c) Attorney-General v. Graves, & Sinalc, 183; Sparling y. Parker, 

•Arab. 155. ubi supra; JVatker v. Milne, 11 

(d) March v. Attorney-General, Beav. 507 ; Ashton v. Lord Lang- 

6 Beav. 433. dale, ubi supra ; Edwards v. Hall, 

(e) Ashton v. Lord Langdale, 4 6 De Gex, M. & G. 74 ; Linley v. 

De Gex & Sinale, 402; S, C. 15 Taylor, I Giff. 67 ; affirmed, 2 De 
Jur. 868; Myers v. Ptrigal, 2 De Gex, F. & J. 84. 

Gex, Mac. & Gord. 599.^ 
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expressly declared by the acts establishing the under- 
takings to be personal estate, are now held to be un- 
affected by the statute. But debentures, by which sucli 
undertakings with their rates and toUs are mortgaged, 
have been held to be within the act (A) ; though such 
debentures as are mere bonds or covenants to pay money, 
and not mortgages, are clearly unaffected |^y it(Z). With 
regard to the bequest of money to be laid out in the 
purchase of hereditaments, it has been decided that a 
bequest of money to be laid out tn building on land 
^already in mortmain is good (m) ; but if some land 
already in mortmain be not distinctly referred to, a 1x3- 
quest of money for building for any charitable purpose 
will be void, as imj)l}nng^a direction foi^ihc purchase of 
land on which to build (//). And it has also been held 
that a gift is yoid which tends directly to bring fresh 
lands into mortmain, as a gift of money to a charity on 
condition that other persons provide the land (o). This 
however has been 0¥eiTuled(p). And if the purchase 
of land be not involved in the gift, there is no law which 
prevents the bequest of purely personal property to any 
amount fgr charitable purj)oses. A bequest to a charity 
ought, therefore, to be directed to be paid out of such 
])art of the testator’s personal estate as he may lawfully 
bequeath for such a purpose. For if this precaution 
should be neglected, the charitable legacies will fail in 
the proportion which the personal assets savouimg 
of the realty may bear to fjiose which are purely 
personal {q). 


(k) Ashton V. Lord LangdaUy ubi 
supra ; Re Langham'a trusty 10 
Hare, 4-46 . 

(l) Ashton V. Lord Langdale, ubi 
supra. 

(to) Glubb V. A Homey-- General, 
Amb. 373. 

f («) Pritchard v.Arhouin,SRus8, 
456 ; Smith v. Oliver, 11 Beav. 481. 
W.P.P. 


(o) Attorney-General v. Davies, 

9 Ves. 635; Mather v. Scott, 2 
Keen, 172; Tryey, Corporation qf 
Gloucester, 14 Beav. 173. 

(p) PhilpoU V. SL George's Hos~ * 
pital, 6 H. of L. Cas. 338. 

(q) Attorney-General v. Tyndall, 

2 Eden, 207 ; S. C., 2 Amb. 614 ; 
Hobson ii. Blackburn, 1 Keen, 278 ; 

Y 
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Gifts iliegi- Other bequests which require some care are those to 

illegitimate children. It is very doubtful whether a 
bequest to the future illegitimate children of a particular 
woman is not void as tending to encourage immo- 
rality (r). And it is certain that a bequest to the future 
illegitimate children of a particular man is void, as the 
courts canno^ enter into the inquiry which would be 
necessary to identify such children {s). A child primS, 
facie means a legftimate child ; a bastard is considered 
by the law as nullius^Jilius, Accordingly, an illegitimate 
child can never take under a gift to children, unless it 
be clear, upon the terms of the will, or according to the 
state of facts at the making of it, that legitimate children 
never could hg^xe taken (f). An illegitimate child may, 
however, take under any gift in which he is sufficiently 
identified as the object of the tastator’s bounty. Thus, 
a bequest to the child of which a woman is now preg- 
nant is good (w). And if illegitimate children have ac- 
quired the reputation of being the children of the testator 
or any other person, and it appear by necessary" impli- 
cation on the face of the will that such persons were 
intended in a bequest to children, they will be entitled, 
not on account of their being children, but on account 
of their reputation as such (x). 

Rights of resi- After payment of the testator’s debts and legacies, the 

duary legatee, residue of his personal estate must be paid over to the 


philanthropic Society v. Kempy 4 
Beav. 581 ; and see Robinson v. 
Qeldard, 3 Mac. & Gord. 7S5; 
Tempest v. Tempest^ 7 De Gex, 
Mac. & Gord. 470. 

(r) See 2 Jarm. Wills, 153 ; 202, 
2nd ed. ; 204, drd ed. 

(«) fVilkinson v. Adams, 1 Ves. 
& Beamea, 466. 

(*) Cartright v. Fawdry^3 Ves. 
580; Godfrey v. Davis, 6<.Ves. 43 ; 


Harris v. Lloyd, 1 T. & Russ. 810 ; 
Bagley v. MoUard, 1 Russ. & M. 
581 ; Dover v. Alexander, 2 Hare, 
275 ; Re OoerhilVs Trust, 1 Sm. & 
GiiF. 362. 

(«) Gordon v. Gordon, 1 Meriv. 
1.41. 

{^x) Wilkinson V, Adam, 1 Ves. 
& B. 422 ; Gill V. Sheliey, 2 Russ. 
& My. 336; Meredith v. Farr, 2 
You. & CoU. 525. 
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residuaiy legatee, if toy, named in the will. A will of 
personal estate has always been considered as speaking 
from the death of the testator; and it is now expressly 
enacted, that every >vill shall be construed, with reference 
to the 'real and personal estate comprised in it, to speak 
and take effect as if it had been executed immediately 
before the death of the testator, unless a contrary inten- 
tion shall appear by the will (y). Hence, it follows that 
all personal property acquired by the testator between 
the time of making his will and his decease will pass 
under it. If any legacy should lapse by the death of Lapse, 
the legatee in the testator’s lifetime, or should fail from 
being contrary to law, it mil fall into the residue, and 
belong to the residuary legatee. And a legacy will lapse 
by the death of the legatee in the testator’s lifetime, al- 
though given to.the legatee, his executors, administrators 
and assigns (z), for these Words are merely inserted in 
analogy to the limitation of real estate to a man and his 
heirs. If a bequest# be made to two or more as joint Joint tenants, 
tenants, and one of them die in the lifetime of the tes- 
tator, his share will not lapse, but will survive to the 
others (a)^ But if the bequest be to two or more in Tenanu in 
common, and one of them die in the testator’s lifetime, 
his share will lapse (i); unless the bequest be made to a Bequest to a 
class, as to the children of A. in equal shares, in which 
case all who answer that description at the testator’s 
decease (c), and also (if the period of distribution be 
postponed by the will) all who come into being before 
such period (d), will be entitled to divide the bequest 

(y) Stat. 7 Will. IV. & 1 Viet. 688 j Bain v. Leschery 11 Sira. 397. 

c. 26, s. 24. (c) Finer V. Francis, 2 Cox, 190 1 

(z) Elliott V. Davenport, 1 P. 2 J arm. Wills, 74 ; 126, 2n(l ed.; 

Wms. 83. 142, 3rd ed. ; Lee v. Pain, 4 Hare, 

(a) Motley ▼. Bird, 3 Ves. 628, 260. 

631. (d) Ayton v. Ayton, 1 Cox, 827 ) 

(b) BagweU v. Dry, 1 P. Wma^ 2 Jarm. Wills, 75 ; 127, 2ncl ed.; 

700 ; Page v. PagCt 2 P. Wms.489; 148, Sxd ed. 

Barber v. Barber, 3 My, & Craig, 

y2 
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Legacies to 
children. 


Former right 
of executor to 
the residue. 


Moderif 

statute. 


amongst them. It is, however, provided by the recent 
act for the amendment of the laws with respect to wills, 
that where any person, being a child or other issue of 
the testator, to whom any personal estate shall be be- 
queathed for any interest not determinable at or before 
the death of such person, shall die in the testator’s life- 
time leaving issue, and any such issue shall be living at 
the death of the testator, such bequest shall not lapse, 
but shall take effect as if the death of such person liad 
happened immediately after the death of the testator, 
unless a contrary intention shall appear by the will (e). 
The effect of this provision is curious. If-the legatee 
had died immediately after the testator, leaving a will, 
it is evident tjtfjt the estate bequeathed to liim would 
have passed under his will. It has been decided there- 
fore, that the will of the legatee shall, after his death, 
operate on the estate bequeathed to him in the same 
manner as if he had been living (/). This provision has 
been held to apply to a testamentaiy appointment under 
a general power of appointment but to be inappli- 
cable to a testamentary appointment under a power to 
appoint amongst the testator’s children (A). 


If there were no residuary legatee, the residue of the 
testator’s personal estate, after payment of debts and 
legacies, formerly belonged tq the executor for his own 
benefit, unless a contraiy^ intention appeared from his 
being left executor in trust (i), or from his having a 
legacy left him for his trouble (J), or from other cir- 
cumstances (A). But by a modem statute (/), it is en- 


(e) Stat. 7 Will. IV. & 1 Viet. 
c> 26, s* 63. 

(/) Johnson v. Johnson, 3 Hare, 

157. 

(g) Eccles V. Cheyne, 2 Kay & 
J. 676. 

(A) Oriffitht V. Gal€f 12 Sim. 
354. 4^ 


(•) Pring V. Pring, 2 Vern. 99 ; 
Bagwell V. Dry, 1 P. Wins. 700. 

(J) Rachfield V. Careless, 2 P. 
Wms. 158. 

(A) Mullen v. Bowman, 1 Coll. 
197. 

(0 Stat. 11 Geo. IV. & 1 Will. 
IV. c. 40. 
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acted^ that when any person shall die, having by will 
or codicil appointed any executor, such executor shall 
be deemed by courts of equity to be a trustee for the 
person or persons (if any) who would be entitled to the 
estate under the Statute of Distributions, in respect of 
any residue not expressly disposed of, unless it shall 
appear by the will or any codicil theretcw(m), that the 
person so appointed executor was intended to take such 
residue beneficially. The Statute of Distributions is 
that under which the personal estate of any one dying 
intestate is distributed between his widow and next of 
kin. An account of this statute will be found in the 
next chapter. 

(m) Love v. XtazCf 8 Beav. 472. 
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Jurisdiction of 
ecclesiastical 
courts over 
goods of intes- 
tate persons. 


Pious uses. 


CHAPTER IV. 

OF INTESTACY. 

The ecclesiastical courts until recently had jurisdiction 
not only over the wills of testators, but also over the 
goods of persons dying intestate. This jurisdiction, 
though of long standing, appears to have been at first 
gradually acquired. In early times the clergy, being 
possessed of ^iJmost all the learning, appear to have 
been the pVincipal framers o^ wills. The power they 
thus acquired was exercised for .their own benefit, every 
man being expected, on making his will, after be- 
queathing to his lord his hcriot, in the next place to 
remember the church (a). If, however, a man shoidd 
have died intestate, without opportunity of making this 
provision, the distribution of his goods devolved on the 
church, together with his friends, the lord fir.st having 
taken his hcriot (J). The wife and the children were 
entitled to their shares; and that part of the goods 
which the intestate had power to dispose of by his will 
(called the portion of the deceased) was applied by the 
church in pios usus. This application to pious uses 
appears to have been as follows: in the first place, 
the bequest, which it was to be presumed the intestate 
W'ould have made to the church, was retained, and the 
residue was then disposed of in paying the debts of the 
deceased, and distributed amongst his wife and children, 
his parents and their relatives. That this was the case 
appears from the complaints which were made by the 
clergy of those days, of the interference of the tem- 


(a) Glanville, lib. 7iC.5; Bract (6) Bract 60 b; Fleta, ubi 
60 a ; Fleta, lib. 2, c. 67. ^ supra. 
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poral lords in cases of intestacy, whereby tlie distribu- 
tion of the effects in the manner pointed out was pre- 
vented (c). The clergy themselves, however, do not 
appear to have been always free from blame ; for they 
are accused of having frequently taken the whole of the 
intestate’s portion to themselves, making no distribution, 
or at least an undue one, amongst the creditors and rela- 
tives of the deceased (rf); and in order to remedy this 
evil, it was enacted in the reign of Edward I., by one 
of the very few statutes then passed relating to personal 
estate (c), that the ordinary should be bound to answer 
the debts of an intestate, so far as his goods would ex- 
tend, in the same manner as the executors would have 
been bounden if he had made a testan^t. The right 
of the creditor was thus clothed with a ‘remedy ; for, 
under this statute, an action at law might be brought 
by the creditor against the ordinary for the payment of 
his debt(/); but the right of the relatives to the sur- 
plus still remained undefined. 

The duty of administering intestate’s effeets w’^as not, Administrator, 
as may be supposed, usually performed by the bishops 
in person. For this purpose they usually appointed an 
administrator ; but, as personal property rose in import- 
ance, it became desirable that this administrator should 
not be considered as the mere agent o£,thc bishop, but 
should himself have a loct/s standi in the king’s courts. 

It was accordingly enacted by a statute of the reign of 
Edward III. {g) that where a man died intestate the 

(c) Matthew Paris, 951, Addi- New Series, vol. ii, 355, 474. See 
tamenta, 201, 204, 209 ( Wats’a ed. also D^/ke v. Walford^ Privy Coun- 
London, 1640) ; Constitutions of cil, 12 Jurist, 839. 

Boniface, Constitutiones Provin- (rf) Flcta, lib. 2, c. 67. 
ciales, 20, at the end of Lynde* (e) Stat. 13 Edw* I. c. 19. 
wood’s Provinciale (Oxon, 1679), (/) 1 Ho. Abr. 906 ; Bac. Abr. 

recited also in a Constitution of tit. Executors and Administrators 
A I chbishop Stratford (Lynd. Prov. (E). 
lib. 3, tit 13). See Gent. Mag. (g) gl Edw. III.c. 11. 
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Court of Pro- 
bate Act, 18d7> 


ordinaries should depute the next and most lawful friends 
of the deceased to administer his goods, which persons 
BO deputed should have action to demand and recover 
as executors the debts due to the deceased, to admi- 
nister and dispend for the soOl of the dead; and should 
answer also, in the king’s courts, to others to whom the 
deceased was holden and bound, in the same manner as 

c 

executors should answer. By a subsequent statute (A) 
administration might be granted to the widow of the 
deceased, or to the next of his kin, or to both, as by the 
discretion of the ordinary should be thought good. The 
widow was usually preferred to the next of kin in the 
grant of administration (z) ; and a joint grant was seldom 
made, so seldoQ^ indeed, that the powers of co-admi- 
nistrators a^tpear to be still a matter of doubt (J). In 
granting administration to the next of kin, the ecclesi- 
astical courts were guided by the right to the jrroperty 
to be administered (A). This right will be hereafter ex- 
plained. If none of the next of kin would take out 
administration, a creditor might, by custom, do so, on 
the ground that he could not be paid his debt until 
representation Avere made to the deceased (Z) ;r and for 
want of creditors, administration might be granted to 
any person at the discretion of the court (m). But the 
Court of Probate Act, 1857 (w), has now abolished the 
whole of the jurisdiction of the ecclesiastical courts over 
the effects of intestates ; and administration of the effects 
of deceased persons is now granted by that court in the 
same manner as the probate of Avills (o). And after the 
decease of any person intestate, his personal estate vests 


(A) 21 Hen. VIII. c. 5. 

(i) Webb V. Needhamf 1 Addams, 
494. 

• (j) Shep. Touch. 485, 486; 
Williams on Executors, pt. 3, bk. 
1. cb. 2. 

(A) In the Ooodi ((f GUI, 1 Hagg. 
342. , 


(/) Webb V. Needham, 1 Addams, 
494. 

(m) AVilliams on Executors, pt. 
1, bk. 5, ch. 2, 8.‘ 1. 

(n) Seat. 20 & 21 Viet. c. 77, 
amended by stat. 21 & 22 Viet. c. 
95. 

(o) Ante, p. 807. 
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in the judge of the Court of Probate for the time being, 
until letters of administration are granted, in the same 
manner and to the same extent as they formerly vested 
in the ordinary (p). 

Tlie administrator, when appointed, has the same right Rights and 
to, and power over, all the personal estf^tc of the intes- m^nUtrator.^ 
tate as his executors would have had if lie had made 
a wni(^), and this right and power relate back to the 
time of the intestate’s decease (r).» The same duty also 
devolves upon the administrator of paying the debts in 
the first place. The provisions of the recent statutes 
for protection of executors in distributing the assets of 
their testator extend also to the adr<4nistrator of the 
cftects of an intestate (s). He has also the same privi- 
lege as an exjscutor ofi retaining his own debt in prefer- 
ence to all others of the sahie degree (<). But the surplus, 
after payment of the debts, ti^nst be distributed amongst 
1:he relatives of th« intestate in proportions to be here- 
after mentioned. In order to enable the administrator Adrninistra- 
to inform himself of the state of the assets, and to pay ® 
the debts of the deceased, the same period of a year from 
the time of the decease as is allowed to an executor is 
also given to the administrator before he can be required 
to make any distribution (w). But, notwithstanding this 
delay, the interest of the persons entitled to the surplus 
vests in them from the time of the decease of the intes- 
tate ; so that in case any of them should die within a 
twelvemonth after the decease of the intestate, the share 


(p) Stat. 21 & 22 Viet, c.95, s, 19. 

(q) Williams on Executors, pt. 
2, bk. 1, ch. 1. . 

(r) Tharpe v, Stallwwd, 5 Man. 
& Gran. 760 ; Foster v. BateSt 12 
M. & W. 226 ; Welchman v. Stur^ 
gisy 1 3 Q. B. 562. 

{s) Stats. 13 & 14 Viet a, 36, 
s. 19 ; 22 & 23 Viet. c. 35, ss. 27, 


28, 29 ; 23 A 24 Viet. c. 38, s. 14. 
Ante, pp. 313, 314; but not stat. 
23 3c 24 Viet. c. 146, s. 30, ante, 
p. 312. 

(/) Warner v, Waini^ford, Hot. 
127 » Williams on Executors, pt. 3, 
bk. 2, ch. 2, 8. 6. 

(u) Stat. 22 & 23 Car. 11. c. 10, 
8 . 8 . $ 
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of tiie person so dying Will pass to his own executors or 
administrators (x). 


Limited admi- 
nietraiion: 


durante mi- 
iiore state ; 


durante ab- 
sentia ; 


pendente lite } 


In some instances administration is granted for a 
limited purpose, or confined t6 a given time. Of this 
yre have already had an instance in the case of admi- 
nistration durante minore (Btaie, when the sole executor 
named in a will is under age (y) ; and the same sort of 
administration is granted on intestacy, in case of the 
minority of the next ®f kin(z). So if the executor or 
next of kin, as the case may be, should be out of the 
realm at the time of the decease of the testator or intes- 
tate, the court will grant a limited administration durante 
absentia, which '^ll expire the inoment of the return of 
such executoV or next of kin. And if the executor 
should prove the wUl, or if any person should obtain 
letters of administration, and ^afterwards go to reside 
out of the jiu*isdiction of tlife English courts, the court 
is empowered by act of parliament («) to grant admi-' 
nistration, at the end of a year from the death of the 
testator or intestate. Again, when a suit concerning 
the right of administration is pending in the Court of 
Probate, that court may appoint an administrator pen^ 
dente lite, who will have all the rights and powers of a 
general administrator, other than the right of distri- 
buting the residue of the personal estate (6); and the 
administrator so appointed may receive such reasonable 
remuneration for his trouble as the court may think 
fit (c). The court also may appoint such administrator 
or any other person receiver of the real estate of the de- 
ceased pending any suit touching the validity of his 


(«) Edward* v. Freemant 2 P. 

442. 

(jr) jfnte, p. 802. 

(*) Williams on Executors, pt. 
1, bk. 5, ch, 3, s» 8. 

(a) Stat. 88 Geo. III. c. ?7, ss. 


1 — 5, extended by stats. 20 & 21 
Viet. c. 77, s. 74; 21 & 22 Viet. c. 
95, 8. 18. 

(b) Stat. 20 & 21 Vi«. c. 77, 
8.7(1 

(c) Sect. 72. 
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will^ if it affect such real estate {d). So if a will should cum mta- 
have been made^ but the executors should have re- 
nounced, or died before their testator, the court will 
appoint the person having the greatest interest in the 
effects, generally the residuary legatee, to administer 
the same according to the directions of the will, in 
which case the administration granted js termed an ad- 
ministration cum testamento annexe^ with the will an- 
nexed {e\ And it is now provided, that, if by reason of 
the insolvency of the estate of the deceased, or other 
special circumstances, the court shall think it necessary 
or convenient to appoint as administrator any other 
person than the person by law entitled to the grant, 
the court may do so and every si;^ administration 
may be limited as the court shall think fit (/). 

Letters of administration, as well as probates, are Stamp duty ou 
liable to the payment of ad valorem stamp duty on 
*the value of the personal estate of the deceased within 
the United Kingdom {g ) ; but the duty on letters of ad- 
ministration, where there is no will, is after a higher 
rate than the duty on probates, or on letters of adminis- 
tration with the wdll annexed {h), A heavy j)enalty is 
imposed by the Stamp Act on any person who shall 
take possession of, or in any manner administer any part 
of the personal estate of any deceased person, without 
obtaining probate or administration within six calendar 
months after his or her decease, or within two calendar 
months afler the determination of any suit or dispute 
respecting the will or the right to administration (i). 

The same exemptions fi’om duty in favour of seamen, Exemptioui. 
marines and soldiers, and also in favour of small depo- 

(d) Sut20&21 vict.c.77,8.71. (g) Ante, p. 809. 

{e) Williams oa Executors, pt. (A) Seat. 55 Geo. III. c. 184. 

1, bk. 5, ch. 3, 8. 1. (t) 1001., and ten per cent, on 

(/) Stat 20 & 21 Viet. c. 77, the stamp duty. Stat. 55 Geo, 111, 

8. 73. c. 184, 8. 87. 
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sitors in savings’ bants, which have been established 
with respect to the . probate duty (k), apply also to the 
duty on letters of administration. 


Office of admi- 
nistrator is not 
transmissible. 


Administration 
ife bonis non. 


The office of administrator is not transmissible, like 
the office of executor. On the decease of an adminis- 
trator, before he has distributed all the effects of the in- 
testate, a new administrator must be appointed ; for the 
administrator or executor of such administrator has no 
right to intermeddle.#* So if an executor should die 
intestate, without having completely distributed his 
testator’s effects, an administrator must be appointed 
to distribute, according to the will of the testator, such 
of his effects as^vere not distributed by the deceased 
executor (Z). * In each of these cases the administration 
granted is (jelled an administration- c/e bonis non adminis- 
tratis, of the goods not administered, or, more shortly, 
de bonis non (m). All sccc^nd and subsequent grants of 
probate or letters of administration ^nust be made in' 
the principal registry of the 001111; of Probate, or in the 
distric;t registry where the will is registered or the 
original grant of administration has been made, or to 
which it may have been transmitted (?i). 


Statutes of Dis- The apiilication of an intestate’s effects, after payment 
tribution. Jebts, is now regulated by statutes of the reign 

of Charles 11. and James ll.(o), commonly called the 
Statutes of Distribution, by which stktutes the rights of 
the relations of the deceased appear to have been first 
definitively ascertained and rendered legally available. 
Widow’s share. Under these statutes, if the intestate leave a widow and 
any child or children, or descendant of any child, the 

fk) JniOt p. 310. s. 20. 

(/) Shep. Touch, 465 ; Williams (o) 22 & 23 Car. II. c. 10; 1 
on Executors, pt. 1, bk. 3, ch. 4. Jac. II. c. 17, s. 7. See Watkins 
(m) Williams on Executors, pt. on Descents, Appendix, 257 et seq. 
1, bk. 5, ch. 3, s. 2. 4th edit. 

(a) Stat 21 & 22 Viet. &. 05, 
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widow shall take a third part of the surplus of^his effects. 

If he leave no child, nor descendant of any child, she 
shall have a moiety. In this respect, the distribution is 
the sam5 as took place under the ancient law. The 
husband of a manned woman is entitled to the whole of 
her effects (p). If the intestate leave children, two-thirds Shares' of 
of his effects if he leave a widow, or the whole if he • 

leave no widow, shall be equally divided amongst his 
children, or, if but one, to such one child. But the and their de- 
descendants of such children as dnay have died in the 
intestate’s lifetime, shall stand in the place of their parent 
or ancestor ( 7 ). Such children, however, as have been Advancements 
advanced by the parent in his lifetime must bring the 
amount of their advancement into l\gtchp()t, so as to 
make the estate of all tJie chddren to be e(liial, as nearly 
as can be estimated. .But the heir at law, notwithstand- 
ing any lands he may ha^ by descent or otherwise from 
the intestate, is to have anSqual part in the distribution 
•with the rest of t]je children, without any consideration 
of the value of such land(r). If the intestate leave no Father of in- 
children or representatives of them, his father, if living, 
takes t|^e whole ; or, if the intestate should have left a 
widow, one-half. If the fatlier be dead, the motlier. Mother, bro- 
brothers and sisters of the Intestate shall take in equal 
shares (5), subject, as before, to tlie widow’s right to a 
moiety ; and biothers or sisters of the half blood have 
an equal claim with those of the whole blood (^). If 
any brother or sister shall have died in the lifetinm of " 
the intestate, leaving children, such children shall stand 
in loco parentis, provided the mother or any brother or 
sister be living («). If there be no brother or sister. 


( p) Stat. 29 Car. 11. c. 3, s. 25. 
{q) See Burton’s Compendium, 
pi. 1402. 

(r) Stat. 22 & 23 Car. II. c. 10, 
s. 5. 

(s) Stat 1 Jac. II. c. 17, s. 7. 


(/) Jessopp V. WnUoTit 1 My. & 
K. 665 ; Burnet y. Mann^ 1 My.*(Sr 
K. 672, n. 

(tt) Lloyd V, Tencht 2 Ves. sen. 
216 ; Durant v. Prestwoodf 1 Atk. 
454 ;;WeBt, 448. 
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nor child of such brother or sister, the mother shall take 
the whole, or, if the widow be living, a moiety only, as 
before ; but a stepmother can take nothing {x). If there 
be no mother, the brothers and sisters take eqdally, the 
children of such as may be dead standing in loco parentis. 
Next of kin. Beyond brothers* and sisters* children, no right of repre- 
sentation belongs to the children of relatives with respect 
to the shares which their deceased parents would have 
taken. And if there be neither brother, sister nor 
mother of the intestate living, his personal estate will be 
distributed in equal shares amongst those who are next 
in degree of kindred to him. 

Dej^-ees of In tracing tlic^cgrees of kindred, in the distribution 
occonlinff iutcstafo’s ]>crsonal estate, no preference is given 

theciviliaw. to males oYcr females, nor to the paternal over the 
matenial line (y), nor to the whole over the half blood, 
as in the case of descent of estate ; nor docs the issue 
Stand in the place of the ancestor, Thciilcgrces of kindred' 
are reckoned according to the civil law, both upwards 
to the ancestor and downwards to the issue, each gene- 
ration counting for a degree («). Thus from father to 
son, or from son to father, is one degree ; from grand- 
father to grandson, or from grandson to grandfather, is 
two degrees ; and from brother to brother is also two 
degrees, namely, one upwards to the father, and one 
downwards to the other son. So from uncle to nephew 
is three degrees, one upwards to the common ancestor, 
and two downwards from him; and from nephew to 
uncle is also three degrees, two upwards and one down- 
wards. If therefore there be neither issue, father, 
brother, sister nor mother of the intestate living, such 
persons as arc his next of kin, according to the rule 

(«) Duke rf Rutland v. Duchess (t) Mentney ▼. Pettys Pre. Clia* 
rfRMtUmdy % P. Wmi. 216. 698 ; Wallis v. Bodsony 2 Atk. 117 ; 

(y) Moor V. Barhamt 1 P. Wms. 2 Black. Com. 504, 615. 

58. • 
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above laid down are entitled in equal shares/?^ capita to 
his personal estate, subject to his wife’s right to a moiety, 
should she survive him. As the kindred becomes more 
distant, the number of persons entitled, if living, as well 
as the difficulty of proving their respective pedigrees, 
becomes prodigiously augmented. It is at the first 
view astonishing,” says Blackstone («), y to consider the 
number of lineal ancestors which every man has within 
no very great number of degrees : And so many different 
bloods is a man said to contain in his veins as he hath 
lineal ancestors. Of these he hath two in the first 
abcending degree, his own parents ; he hath four in the 
second, the parents of his father and the parents of his 
mother : he hath ei^it in the third, t^o parents of his 
two grandfathers and two grandmothers ;* and, by the 
same nilc of progression, he hath an hundred and 
twenty-eight in the seve^tli ; a thousand and twenty- 
four in tlic tenth ; and at twentieth degree, or the 
distance of twentji generations, every man hath above 
a million of ancestors, as common arithmetic will de- 
monstrate.” The number of collateral relations who 
may claim through such ancestors is of course far more 
numerous. 

The estates of intestate freemen of the city of Lon- Customi of 
don (6), and of persons having their fixed or general York.^*' 
residence within the archiepiscopal province of York 
(excepting the diocese of Chester), were until recently 
distributed according to peculiar customs, apparently 
derived from the ancient mode of distribution (c). Some 
parts of Wales also appear to have been subject to Wale*, 
peculiar customs of distribution ; for these several cus- 
toms, though postponed to the right of testamentary 
disposition by the statutes to which we have already 

(а) 2 Black. Com. 203. (c) Viliams on Bzacttton, pt« 

(б) Onslow T. OnsloWf 1 Sim. 18, S, bk.il'i ctu 2, 
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referred (5), were nevertheless not abolished by those 
statutes in the event of no will being made. But a 
recent statute has now altogether abolished all cus- 
tomary modes of administration {e). 


Duty on shares The shares of persons claiming any personal estate of 
Tstote. amount or value of 201, or upwards under an intes- 
tacy are subject to the same duty as legacies to persons 
of the same degree of kindred (/). If there be no next 
The crown. of kin, the crown, bycvirtuc of its pi’erogativc, will stand 

in their place (^), but subject always to the widow’s 
right to a moiety in case she should survive (A). 


Place of the The divisional the personal estate of an intestate, 
® * effected by tfne Statute of Distributions, is remarkable 

for its fairness. The only provision wdiich might be 
amended is that which places/he half blood bn an equa- 
lity with the whole. A cgiiKtesponding equality in inte- 
rest and feeling but rarely exists iq, actual life. The 
proper jdace for the half blood aj)pears to be that noAV 
assigned to them in the descent of real estate, according 
to the recommendation of the Real Property Commis- 
sioners, namely, next after those of the same dcgi*cc of 
the whole blood (i). The appointment of an executor 
or administrator, in wdiom the whole personal propcity 
is vested, with full power of disposition, tends greatly to 
simplify the title to leasehold estates and other property 
of a personal nature. It could be ’s^ished, however, that 
the office of an administrator were transmissible in the 


Points in A^bich 
distribution is 

5 referable to 
escent. 


same manner as that of an executor. In other respects, 
the distribution of personal estate on intestacy ap- 

(d) Jnte, p. 294. c. 3. 

(e) Stnt. 19 & 20 Viet. c. 94. (h) Cave v. RohertSt 8 Sim. 214. 

(/) Stat. 55 Geo. III. c. 184. (i) See Principles of tbe Law 

See auiVt pp. 315, 316. of Real Property, 77, 1st ed. ; 82, 

(^) Tajfhr v ffaygarth^H Sim. 2nd ed. ; 86, 3rd and 4th eds.; 91, 
8; Powell V. Merrett, rSma. & 5th ed. ; 97, 6th ed. 

Giff. 381. See stat 15 & V? Vict. 
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proaches far more nearly to the disposition which the 
deceased himself would probably have made, than the 
descent of real property, either at the common law or 
according to the custom of gavelkind. A person pos- 
sessed only of small landed property usually devises it 
to trustees for sale, with full power to give receipts to 
purcliasers, and directs the division of tj^e produce by 
his trustees amongst his cluldren in such shares as lie 
may think just, with regard to the provision already 
made for any of them in his lifetime. He does not 
leave his younger cliildrcn to beggary in order that liis 
whole property may devolve to Ids eldest son according 
to the course of the common law, a course pursued, as 
the author believes, in ii<^ other civilizcd»country in the 
world (A). Neither docs he leave it to iill his sons 
equally in undivided shares, thus inflicting an injustice 
on his daughters, and allov-^^g all plans for the improve- 
ment of the lands to be eheckc'^J by one dissentient voice, 
unless a partition aliould be resorted to, by which the 
property 'would be s})lit up into parcels too small lor the 
eonveni(;nce of agriculture. If by any accident a nian 
sluiuld die without making his will, it woidd seem to 
be the province of an equitable legislature to make such 
a disposition of his property as would, in ordinary cir- 
cumstances, most nearly correspond with his intention. 

It is true that when property is large, it is usually 
entailed on the eldest son and his issue, subject to 
moderate portions for the younger children. This cus- Pr'mogcniture. 
tom of primogeniture is suited to the institutions of our 
country, and to the habits of the class to which large 
landed property usually belongs, and the author has no 
wish to sec it distiurbed. The settlements, however, by 
which these ei]tails are created are more frequently made , 
by deed than by will. They almost invariably contain 
provisions for the portions of younger children, varying 
in amount with the value of the property ; and, whether 
(fr) Co.Litt.19l a, n.(l)fvi.4. 
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made by deed or will, they are usually long and intri- 
cate in their nature, providing for the numerous contin- 
gencies which may arise under the peculiar circumstances 
of each family. Nothing in fact can be more different 
than the devolution of an estate to the eldest son under 
a family settlement, and the descent on an intestacy to 
the eldest son fta heir at law. In the one case he takes 
subject to the proper claims of the other members of 
his family ; in the other he is bound to them by no ob- 
ligation at all. There seems to be no method of making, 
in case of intestacy, any sort of disposition of landed 
property which might be reasonably simple, and at the 
same time resemble an ordinary family settlement. If 
such a settlement be not made by deed, the owner has 
ample power of effecting the same object by his will. 
Intestacy, in fact, rarely happens to the owner of large 
landed property. The property which descends to heirs 
under intestacies, thoug>r large in the aggregate, is 
generally small in individual cases.* When the wishes 
of all cannot be consulted, that which would have been 
the wish of the generality of intestates ought apparently 
to form the foundation of the rule. From a considera- 
tion of these circumstances the reader may perhaps be 
induced to think, that if, in case of intestacy, the rules 
for the devolution of real and personal estate were iden- 
tical, and with some slight variations similar to those 
which now exist as to personalty,^ the law on this sub- 
ject would be rendered both more simple and more just. 

The descent of real estate to distant heirs, and the 
devolution of personalty to distant kindred, involve an 
amount of learning and litigation, the abolition of which 
^ would perhaps be desimble. The family and near re- 
lations of an intestate have generally claims upon his 
bounty, which ought not to be disappointed by the acci- 
dent of his decease without making a wilL But distant 
relatives have seldom any such claims^ nor consequently 
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any expectation of such claims being fulfilled. To witli- 
liold from them, therefore, that which they had never 
expected to enjoy, would not be to inflict a loss. Under 
the ju’esent system, the property of an intestate who has 
no near relations, is not unfrequently frittered away in 
expensive contests between opposing claimants, or else 
it devolves unexpectedly upon persons wjjo, for want of 
previous education, are unable to make use of it with 
benefit cither to themselves or to the community. In a 
countiy so heavily burdened as oifr own, any addition 
to the public income, not having the pressure of a tax, 
would be a very desirable ‘acquisition. Such an addi- 
tion might, as it appears to the author, be very properly 
made by the devolution Ip the public of » the properties 
of intestates having none but distant relatives. The 
country in which a mtfn has lived, and in which his 
property has been acquire^,^ or at any rate protected, 
lias certainly some claims u’pon him,— claims which 
seem preferable to those of the man who, in the case of 
real estate, founds his title on his descent from the most 
remote male paternal ancestor of the intestate (/), or 
who claims a share in the personalty because he chances 
to be a survivor amongst tlic multitude standing in the 
fifth or sixth degree of a series of kindred wdiich in- 
creases, as it grows distant, in geometrical progres- 
sion (m). 


(/) See Principles of thl Law 
of Real Property, 78, Ist ed. ; 83, 
2nd ed. ; 87, Srd and 4th eds. ; 92, 
3th ed. ; 98, 6th ed. 


(m) The author’s attention has 
since been called to a similar pro- 
posal in Mill’s Political Economy, 
voL I, pp. 272, 273, 2nd eB. 


z 2 
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marriage. 


CHAPTER V. 

OF THE MtfrUAL RIGHTS OF HUSBAND AND WIFE. 

Marriage, being essential to the welfare of the com- 
munity, and also involving important consequences to 
the individuals concerned, is not on the one hand 
allowed to be unduly restrained, nor on the other to be 
brought about by unfair means. 

Amongst the many striking differences between the 
laws of real and personal property, by which our legal 
system is complicated, will/^e found the rules relating 
to attempted restraints 6n marriage. Real estate is 
govenied by the rules of the common law ; but personal 
estate, when bequeathed by will, has, as we have seen(fl), 
long been subject to the jurisdiction of the ecclesiastical 
courts. These courts have adopted, with soihe modifi- 
cation, the rules of the civil law, which is more favour- 
able than the common law of England to liberty of 
choice in marriage. Hence it follows that some restric- 
tions on marriage, which are valid when applied to a 
gift of real estate, are void when.attempted to be im- 
])osed on a gift of personal property. The rules respect- 
ing re^l and personal estate so far agree that a condition 
annexed to a gift of either, that a person shall not 
marry at all, is void (6). But a gift of either by a 
husband to his wife duiing her widowhood is valid (c) ; 
‘neither would a gift of the income of property to a 

(a) Ante, p. 306. 145 ; MarUy v. Rennoldion, 2 Hare, 

^{h) Shep. Touch. 132; Perrin 570. 

Y. Lyon, 9 East, 170, 183 ; I^hton (c) Barttm v. Barton, 2 Vern. 
▼. abb, 9 Sim. 615 ; 5 & Cr. 308. 
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single person until marriage, with a gift over on mar- 
riage, appear to be invalid (jd). When, however, a gift Marriage with- 
is made, with a condition that it shall be forfeited if the 
donee marry without the consent of certain trustees or 
other persons, the difference between the laws of real 
and personal estate becomes conspicuous. If the gift 
be of real estate, or of money charged ojk real estate, it 
will cease on the event of marriage without the rccpiired 
consent (e). But if it be a bequest of personal property, 
the condition is regarded as merely in terrorem and 
void(/), unless accompanied by a bequest over to some 
other person on the marriage taking place without con- 
sent (g) ; so that the legatee will be entitled to retain 
the legacy, notwithstanding his or her nftirriage without 
consent, unless on that event it \ye expressly given in 
some other .manner. *Such conditions in bequests of 
personalty, when unaccon*panied by a gift over, are 
(jfilled in terroreniy because, says Lord Eldon, ^Hhey 
arc supposed to alaf m persons, when we know they con- 
tain no terror whatsoever” (A). 

In order to prevent marriages from being unfairly Marriage bro- 
obtained, it is a rule in equity that all contracts for re- 
ward for procuring marriages (called marriage brocage) 
are void (e). And if a parent or guardian should stipu- 
late for any private benefit for the marriage of his child 
or ward, such stipuHtion would be void, and money ac- 
tually paid under it would be decreed to be refunded (7). 

(d) See XigAf d. Compton v. (g) Stratton v. Orymes, 2 Vern. 

Comptont 9 East, 267 ; Morley v. 357 *♦ Harvey v. Aatont 1 Atk. 361 ; 

Rennold$on, 2 Hare, 570, 580; C/arAr« v. Far /ccr, 19 Ves, I, 13. 

Webh V. Grace, 2 Phil. 70l , Lloyd (h) 19 Ves. 13. 

V, Lloydf 2 Sim. if, S, 255 i Heath (f) Hall v. Potlert 3 Levinzl 
V. Leuts, 3 De Gex, M. & O. 954. 411 , Shower's Par. Cas. 76. 

(e) Reymsh v. Martin, 3 Atk. (/) 1 Fonblanque on Equity, 

330, 333. 262 ; Smith v. Bruningf 2 Vem. 

(/) BellasU v. Ermine, 1 Cha. 392. 

Ca. 22. 
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MarriagV set- 
tlement* 


New enact- 
ment as to in- 
fants. 


Not binding 
on party under 
age. 


t 

Few xnarriagcB are now contracted between persons 
possessing any amount of property, without a previous 
settlement of such property being made, in some stipu- 
lated manner, for the benefit of the intended husband 
and wife and the children of the marriage. As marriage 
is a valuable consideration (A), such settlements are bind- 
ing on both pai-ties if of full age. And an act of parlia- 
ment has recently been passed (/), enabling every infant, 
not under twenty if a male, and not under seventeen if a 
female, to settle his or her property, whether real or per- 
sonal, upon marriage, provided the sanction of the Court 
of Chancery be obtained. But if the settlement be not 
made under the provisions of this act, and either hus- 
band or wife should be under age, the settlement will not 
be binding on him or her (m), although the other party, 
if of full age, will be bound by it (w). And if both of 
them should be under age, lunther of them will be bound 
by it. The circumstance 6f the settlement of an infantas 
personal property being fair and reasonable, and made 
with the approbation of his or her guardians, was for- 
merly considered as giving it validity (o ) ; but this cir- 
cumstance seems now to have no weight. It has, how- 
ever, been decided that a competent legal jointure (p) 
settled on the intended wife, then an infant, with the 
concurrence of her guardians, in lieu of her right to 
dower out of her husband^s freehold lands, and in lieu of 
her distributive share of his personal estate in the event 
of his intestacy, was suflScient to deprive her both of her 
dower and of her distributive share in her husband’s 


(k) Ante, p. 70. 

(0 Stat. 18 & 19 Viet, c. 43; 
JU Daltont 6 De Gex, M. & G. 
V201, extended to the Court of 
Chancery in Ireland, by stat. 23 
& 24 Viet. c. 83. 

(m) Ellison v. Eluting IS Sim. 
309; Le Yassewr v, SerntioHf 14 
Sim. 116. ^ 


(«) Durt\ford v, LanSt 1 Bro. 
C, C. 106; Milner v. Lord Hare- 
wood, 18 Ves. 239. 

(o) 2 Roper*^ Husband and 
Wife, 26. 

( p) See Principles of the Law 
of Real Property, 174, 1st ed. ; 
184,2nd ed.; 191,3rd ed.; 192, 
4th ed. ; 201, 3th ed. ; 211, 6th ed. 
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personalty {q\ When the intended wife only is an in- 
fant, a settlement of her personal estate in possession is 
valid, on account of the interest which, as we shall see, 
the law gives to the husband in such personal estate. 
The settlement in such a case is in fact not made by 
the wife, but by the husband, who, being adult, is bound 
by its provisions to the extent of the interest which he 
would have taken had no settlement been made (r). 

If no settlement be made, the prhiciples which govern 
the rights of husband and wife to personal property must 
still be traced to the circumstances of ancient rather 
than of modern times. In ancient times landed property 
was by far the most important ; and the wife was ac- 
cordingly entitled to a provision out of the lands of her 
husband, in the event' of her surviving him, which no 
alienation that he coiild ifiake, nor any debts which he 
might incur, were able to set aside (^). But in those 
Aays personal property was of too insignificant a value 
to be the subject of any such provision. And if a woman 
now marry without a settlement, she has still no claim 
on her Ifusband’s personal estate, however large, unless 
he should happen to die intestate, in which case, as we 
have already mentioned, she is entitled to a third or a 
half of what he may leave, according as he may or may 
not leave issue surviving him. A husband, on the other 
hand, was in ancient^times considered absolutely entitled 
to such personal chattels as his wife might possess. In 
this respect the law was then both simple and sufficient. 
By the act of marriage, the wife placed herself under the 
coverture or protection of her husband. She became in 
the law French of those days a feme covert. Thenceforth 
all demands Ao which she was personally liable were t9 

{q) Earl of Buckingham y, Drury f (#) See Principles of the Law 

3 Brown's Par. Cas. 492. of Real Property, 172, Ist ed. j 

(r) Trollope T. Linton^ 1 Sim. H 182, 2nd ed. ; 189, 3rd ed. i 190, 
Stu. 477, 483. 4lli ed!; 199, 3th ed. ; 209, Otb ed. 


Ancient rights 
of husband and 
wife. 
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be answered by her natural protector. The wife was 
considered as merged in her husband, and both were 
regarded as but one person (/). So long therefore as the 
coverture continued, that is, during the joint lives of the 
husband and wife, the husband was absolutely entitled 
to all personal property which his wife might acquire, 
and was also liable to the payment of all debts which 
she might previously have incurred. These sim])le 
principles still pervade the law relating to the husband’s 
interest in his wife’s personal estate, although the several 
diftercnt species of personal estate to which modern 
civilization has given rise, conjoined wdth the rules of 
equitable administration laid down by the Court of 
Cluincery, hav^ given to this branch of law a perplexity 
unknown to the simple, though somewhat harsh, rules 
of our ancestors. ' 

Thewife*s In the first place, then, personal property of the 

•onalVeKmgto ancient kind, namely, chattels personal or moveable 
her huBban£ goods, belonging to the wife at the time of her mar- 
riage, or given to her afterwards, become the absolute 
property of her husband in the same manner precisely 
as if they had been originally his own, or had been sub- 
sequently given to him (m). He may dispose of them 
as he pleases in his lifetime or by his will ; they will be 
subject to his debts ; and if he should die intestate, the 
wife will have no further claim tp them than to any 
other of his eftects. So imperative is this rule, that if 
chattels personal be given to a married woman jointly 
with a stranger, the law will instantly sever the jointure, 
and make the husband and the stranger tenants in 
common (»). 


(0 Pr. R, P. 164, l8t ed. ; 176, (C) 3; 1 Rop. Husb. and Wife, 

2nd ed.j 183, Srd ed. ; 184, 4th 169. 

ed. } lad, 5th ed. ; 200, 6th ed. (v) Bracebridge v. Cook, Plow- 

(ti) Co. Litt. 300 a; 351 b; den, 418. See Re Barton' swill, 10 

Bac. Abr. tit. Baron and* Feme, Hare, 12. 
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The only exceptions to this sweeping rule are the Paraphernalia, 
wife’s •paraphernalia^ so called from the Greek napotfepvvi^ 
being things to which the wife is entitled over and above 
her dower. The wife’s paraphernalia consist of her ap- 
parel and ornaments suitable to her rank and degree (a:) ; 
and gifts made by the husband to his wife of jewels or 
trinkets to be worn by her as omamentg are considered 
as part of her paraphernalia (y). These articles, ccpially 
'with the wife’s other personal chattels, may be disposed 
of by the husband in liis lifetime and, with the ex- 
ception of the wife’s necessary clothing, are also liable 
to his debts (a). The wife also herself has no power to 
dispose of them by gift or will during her husband’s 
lifetime (/>). But paraphernalia differ* from the wife’s 
other personal chattels in this respect, that the husband 
though he ^ may dispose of them in his lifetime, has no 
power to bequeath them away from his wife by his 
Avill (c). Gifts of jewels or trinkets made to the wife by 
a relative or friend, either upon or after her marriage, 

>\ill generally be considered in equity as intended for 
her sej)arate use{d), in which case they will not be 
reckoned amongst her paraphernalia, but will, as wo 
shall hereafter see, be exempt from the control and 
debts of her husband, and may be disposed of by the 
wife in the same manner as if she were unmarried. 

With regard to sjich of the wife’s personal estate as is rhosei in ac- 
not in possession, but for which she has only a right to 


(x) 2 Bl. Com. 436 ; 2 Rop. 
Husb. and Wife, 140; 11 Vin. 
Abr. tit. Executors (Z, 5). 

(y) Graham V. Londonderry^ 3 
Atk. 394; Jervoise v. Jervoise, 17 
Beav. 566. 

(s) Tbid.) 2 Rop. Husb. and 
Wife, 141. 

(a) 2 Bl. Com. 436; Ridout v. 
Earl qf Plymouth^ 2 Atk. 104 ; Lord 


Townsend v, Windham f 2 Ves. sen. 
1,7. 

(6) 2 Rop. llusb. and Wife, 
141. 

(c) Tipping V. Tipping, 1 P. 
W^ins. 730; Northey v. Northey, 2 
Atk. 77. 

(</) Graham v. Londonderry, 3 
Atk. 394; 2 Rop. Husb. and 
Wife •us. 
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sue, the rights of the husband are different, according as 
the proceedings against the persons liable to be sued 
must be taken in a court of law or of equity. Property 
of this nature, as we have already seen (e), is termed in 
law French choaes in action : such as may be recovered 
by action at law are called legal choses in action, and 
such as must bp recovered by suit in equity are called 
equitable choses in action. With regard to each of 
them, the rights of the husband are of a different kind, 
although in each the 'mme rule applies, that if he can 
get them into liis possession during the covertitre he has 
a right to keep them, otherwise they will belong to his 
wife (/). 

Legal choses in action consist principally of debts 
due to the wife, and secured or not by bond, or by bills 
or promissory notes. Of all these the husband has a 
right to receive payment, and should payment be refused 
him, he may sue for them in the joiiH names of himself 
and his wife (ff ) ; but bills and notes of the wife payable 
to order, being transferable by indorsement, may be in* 
dorsed by the husband alone (A), or sued for in his own 
name (i). All such legal choses in action as accrued to 
the wife after her mairiage may be sued for by the 
husband, either in the joint names of himself and his 
wife, or in his own name only (A) ; but if the wife has 
really no interest, he cannot of course make use of her 
name (Z). If the husband should sue in the joint names 
of himself and his wife, the benefit of the judgment of 


(<•) Jnttf p. 4. 

(/) 2 Bl. Com. 434; 1 Wms. 
on Executors, pt. 2, bk. 3, ch. 1, 
Si^.3. 

(g) 1 Rop. Husb. and Wife, 
213, 214; Sherrington v. Yates, 12 
Mee. & Weis. 855. In this case 
the note was not payable to order. 


and therefore not negotiable. 

(A) Mason ▼. Morgan, 2 Ad. & 
£1. 30. 

(t) Burrough y,,Most, 10 Barn. 
& Cress. 558. 

{k) 1 Rop. Husb. & Wife, 213. 
(/) Abbot V. Blqfield, Cro. Jac. 
644. 
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the court will in case of his decease survive to her (m) ; 
but if he sue in his own name, the benefit of the judg* 
ment will form part of his O'wn personalty. If, liow^ever, 
the husband should not have received the money in his 
lifetime, or should not have obtained judgment for it in 
his own name, his wife will, on his decease, be entitled 
by survivorship to the chose in action s^ remaining still 
unreduced into possession (w) ; and bills and notes form 
no exception to this rule (o). But, if the wife should Husband sur- 
die before her husband, these (?hoses in action, still J^aurouTad- 
remaining unreduced, will form part of her personal ministration, 
estate ; and her husband must take out administration 
to her effects before he can proceed to recover them(jp) : 

Avhen recovered, they will, with the test of her per- 
sonalty, belong to himself absolutely, after payment of 
her debts {g)t Tlie only exception to this rule occurs Exception, 
in the case of the husba^id being entitled, in right of 
^his wife, to any estate in fee simple, fee tail, or for 
term of life, of or^in any rents or fee-farms,” in which 
case the husband, after the de.ath of his wife, is em- 
powered by statute (r) to recover the arrears accrued to 
liis wifi? before marriage by action of debt or distress. 

But this provision does not apply to the rents reserved 
upon leases for years («). 

Equitable choses in action consist principally of lega- Equitable 
cles, residuary pers(jpal estate of testators, and money in 
the funds. But all kinds of property, including, as is 


(m) 1 Vern. 396; 1 Rop. Husb. 
and Wife, 212. 

(n) Co. Litt. 851 b« 

(o) Bichard$ v. Richard*, 2 Barn. 
& Adol. 447 ; Gaters ▼. Madeley, 6 
Mee. & Weis. 423; Hart Ste^ 
phens, 6 Q. B. 937 ; Scarpellini v. 
Atchesm, 7 Q. B. 864. 

(/>) 1 Rop. Husb. and Wifj|, 


205. See Beit* ▼. Kimptm, 2 B. 
& Adol. 273. 

(9) Stat. 29 Car. II. c. 3, s. 25, 
ante, p. 833. 

(r) Seat. 32 Hen. VIH. c. 37, 
8. 3. 

{*) Prescott V. Boucher, 3 Barn. 
& Adol. 849. 



OF FEl&SOKAL ESTATE GENERALLY. 

now decided^ both freehold estates(0 and chattels real (u), 
Tested in trustees, who are answerable only to the Court 
of Chancery, are subject to a rule of equity, by which 
equitable choses in action are mainly distinguished from 
such as are merely legal. This rule is as follows : that 
the Court of Chancery will not assist, nor, if the wife 
should dissent, ^will it allow, the husband to recover or 
receive any property of his wife recoverable only in that 
court, without his settling a due proportion of such pro- 
perty on his wife and 6hildren (x). The right of the wife 
to such a provision is termed the wife's equity for a settle* 
merit {y). In fixing the proportion to be settled, a prior 
settlement will always be taken into account {z). But 
where no settlement has previously been made, the pro- 
portion required to be settled on the wife is most fre- 
quently one-half (a); and sometimes the coujrt has gone 
so far as to require a settlemetit of the whole fund (6). 
Although the children are usually inserted in the settle- 
ment, yet the right is personal to th^f wife, and may be 
waived by lier(c); nor will it survive to the children in 


(0 Sturgis V. Cfiampneysj 5 Myl. 
& Cr. 97 ; Wortham v. Pemberton, 
1 De G«x & S. 644; Gleams v. 
Paine, 1 De Gex, J. & S. 87. See, 
however, Sugd. V. & P, 450, 13th 
cd.; 5(i0, 14th ed. 

(tt) Hanson v. Keating, 4 Hare, 1. 
(f) It was formerly held that 
the wife’s equity to a settlement 
did not extend to sums under 
200/. ; Foden v. Finney, 4 Russ. 
428 : but this distinction is now 
abolished; In re Cutler, 14 Beav. 
220 ; Re Kincaid, I Drew. 826. 

^(y) 1 Rop. Hush, and Wife, 256 
et seq, 

(s) March v. Head, 8 Atk. 720 ; 
Lady EUbank v, Montolieu, 5 Ves. 
787; £rskine*t trust, 1 Kay Sc 


John. 302. 

(a) 1 Rop. Husb. and Wife, 
260; Archer v. Gardiner, 1 C. P. 
Coop. 340. 

(5) Brett v. Greenwell, 3 You. & 
Coll. 230 ; Gardner v. Marshall, 14 
Sim. 575 ; Scott y.Spashett, 3 Mac. 
& Gord.*599; Dunkley v. Dunkley, 
L. C. 16 Jur. 767 ; 2 De Gex, M. 
& G. 390 ; Marshall v. Fowler, 16 
Beav. 249; Gent v. Harris, 10 
Hare, 383 ; Re Welchman, 1 Giflf. 
31. 

(c) Murray v. Lord EUbank, 13 
Ves. 6. But the \yife having once 
insisted on her right cannot after- 
wards waive it ; Barker v. Lea, 6 
Mad. 330 ; Whittem v. Sawyer, 1 
Beav. 593. 
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case of her decease before the court has m^e its de- 
cree (d) ; but if she die after the decree, it will still be 
carried into effect for the benefit of the children (e). 

This rule of the Court of Chancery is founded on one 
of the maxims of equity, that he who would have equity 
must do what is equitable (/) ; it cannot, therefore, be 
enforced until the time anives when the fund becomes 
payable to the husband (^). If, however, as most fre- 
quently happens, the husband can obtain from the exe- 
cutor or trustee of tlie fund in cfuestion payment of it 
to himself, without the assistance of the court, he has 
a riglit to do so, and in this case the wife’s equity is at 
once excluded ; and if the time of payment has arrived, 
the executor or trustee may safely pay^ver the fund to 
the husband, unless the wife shall have •already filed 
her bill in Chancery 'to enforce her right to a settle- 
ment (A) ; and the receipt of the fund by the husband, 
when it has thus become payable, is also an effectual 
*bar to the wife’s right by survivorship (£). 


If the husband, instead of obtaining payment of the 
fund, should assign it to a third person (A), or if he 
should become bankrupt (/), his assignee will take sub- 
ject to the wife’s equity for a settlement, in the same 
manner as if no assignment had been made. But if 


Effect of the 
husband’s as- 
signment. 


(d) De la Garde v. Lemprxeret 6 
Beav. 344, overruling Sliinmitx v. 
Halthin, 1 Glyn & Jam. 64 ; Baker 
V. Bayldortt 8 Hare, 210 ; Wallace 

V. Auldjo, V. C. K. 9 Jur. N. S. 
6S7, affirmed by Lords Jus. 11 

W. 11. 972. 

( 0 ) Groves v. Clarke^ 1 Keen, 
132; S. C., Grfivei v« Perkins, 6 
Sim. 384. 

(/) 2P. Wms. 641. 

(g) Osborn v. Morgan, 9 Hare, 
432. 

{h) 1 Rop. Hush, and Wife, 


273 ; Murray v. Lord EUbank, 10 
Ves. 90. 

(») 1 Rop. Hush, and Wife, 
220 ; Rees v. Keith, 1 1 Sim. 383 ; 
Cuningham v. Antrobus, 16 Sirn. 
436. 

{k) 1 Rop. Hush, and Wife, 
271 1 Mahom v. Charlesworlht 1 
Keen, 73, 74; Scott v, Spashett,^ 3 
Mac. & Gord. 699 ; Carter v. 7/jg- 
gartf 5 De Gex & Smale, 49 ; 1 
De Gex, M. & G.286. See Ward 
T. Yates, 1 Drew. Sc S. 80. 

(/> 1 Rop. Huib. and Wife, 268. 
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tibe interek to which the wife is entitled consists of an 
equitable estate for her life only, an assignee from the 
husband of such life interest for valuable consideration 
wiU be entitled to hold it as against the wife’s equity for 
a settlement (m); although she would be entitled to a 
settlement as against his assignees in bankruptcy (n). 
If the husband^should die before the assignee has got 
possession of the fund, leaving his wife surviving, the 
wife’s right by survivorship will prevail over the title 
of the assignee, whether in bankruptcy (o) or for valua- 
ble consideration (/?)• 


New enact- A recent act of parliament ( 5 ^) enables every married 
ion of woman, with the concurrence of her husband, by deed 

eversionary to dispofeo 6 f c\cry future or reversionary interest, 

nterests. whether vested or contingent, of such married woman, 

or her husband in her right, in any personal estate to 
which she shall be entitled under any instrument (ex- 
cept her marriage settlement) made rafter the 3lst De- 
aelease of cember, 1857 ; also to release or extinguish any power 
sowers. regard to any such personal e&tatc, and also to le- 

\nd of equity Jcasc and extinguish her equity to a settlement out of 
o a aettlement. personal estate in possession under any such instru- 
To be sp^a- mcnt as aforesaid. Hut c\ ery such disposition must be 

edged.**^ separately acknowledged by her in the manner lequhed 

by the act for the abolition of fines and recoveries (r). 
And nothing therein contained is to extend to any 


(»|) EUiott V. Cordell, 5 Mad. 
149 ; Stanton v. Hall, 2 Russ. & 
M. 175, 1S2; Ttdd v. Ltster, 10 
Hare, 140, 154; 8 De Gex, M. Sc 
G. 857 I Rr Duffy's trust, 28 Beav. 
880. 

\n) If right V. Morley, 11 Ves. 

17. 

(o) Pierce v. Thomley, 2 Sun. 
107. 


( p) Hutchings V. Smith, 9 Sirn. 
137, hllison V. Elwtn, 18 Sun. 
809 ; Ashhy v. Ashby, 1 Coll. 558 ; 
Le Vasscur v. Scratton, 14 Sim. 
116 ; Michelmore v. Mudge, 2 GifT. 
183. 

{q) Stat. 20 & 2i Vict. c. 57. 

(r) Stat. 3 & 4 Will. IV. c. 74. 
See Principles of the Law of Real 
Property, p. 189, 4th ed. ; 197, 5th 
ed., 207, 6th ed. 
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reversionary interest^ to which she shall become entitled 
under any instrument by which she shall be restrainod 
&om alienating or affecting the same. 

If the wife should be entitled to any chose in action^ Assignment of 
whether legal or equitable, of a reversionary nature, not ^ionary Vhwes 
within the above-mentioned act, tlie effeot of an assign- in action, 
ment by the husband will .be different under different 
circumstances. The wife, of coui’se, cannot assign, for 
by tlie act of marriage she deprives herself of all power 
so to do ; and the husband can only assign to another the 
interest to whicli he may bo entitled himself. Supj)Ose Example, 
therefore that the wife is entitled, on the death of A., a 
person now living, to a sum of stock standing in the 
names of trustees, and that her husband Mioiild make 
an assignment of this reversionary interest to B., a pur- 
chaser ; the benefit which. will accrue to B. by virtue of 
this assignment will vary, according as the husband, the 
\vife, or A., the tenant for life, may happen to die first. 

If the husband should die first, B. will lose liis purchase ; 
for the wife, ha> ing survived her husband, ill now on 
the deadi of A. be entitled to the stock, which has never 
been reduced into the possession of her husband, or of 
B., his assignee {s). If A. should die first, B. may then 
obtain a transfer of the stock, if the trustees choose to 
transfer it to him, and if the wife should not have fil(*d a 
bill to enforce her equity to a settlement (t). But if the 
trustees should refiise to transfer without the direction of 
the Court of Chancery, or if the wife should insist upon 
her right, then B. will, as we have seen (m), most pro- 
bably obtain only half of the fund for his own benefit, 
and will be obliged to settle the other half on the wife 
and children. If, however, the wife should die first, then 
this chose in action, remaining unreduced into possession, 

(») Purdew v. Jachtim, 1 Russ. {t) Greedy Lavender flZhcay, 

1 ; Honner ▼. Morton, 3 Russ. 66. 62. 

(») Odnte, p. 343. 
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will, like a legal chose in action, under the same circum- 
stances (x), remain part of the wife’s personal estate ; and 
the husband, on taking out administration to his wife, 
w ill be bound by his previous assignment. B. will 
accordingly in this single event obtain the whole fund, 
8u))ject however to the wife’s debts, if any. It was once 
thought that if an assignment could be obtained from the 
tenant for life, of his life interest in a fund circumstanced 
as above mentioned, to the married Avoman entitled to 
the reversion, she would be in the same situation as if 
the wliole fund had been originally held in trust for her 
absolutely ; and that {ifter such an assignment, the w hole 
fund might therefore be transferred to the husband (y). 
But it is contriv'y to the general principle of equity to 
allow the ripflits of parties to be affected by any merger 
or extinguishment of interests ;• and the doctrine in 
(juestion has been overruled (z). 


IIcIgrsc of 
huiband. 


Money charged 
on real estate. 


Tlic same principles w^liich apply t(f the assignment by 
a husband of liis wife’s reversionary interest in a chose 
in action, a})ply also to his release, Avhich will be as little 
binding on her as his assignment, in case of Ifer being 
the survivor (a). If, how'cvcr, the reversionary chose in 
action of the Avife consist of money charged on real 
estate, tlie Avife’s interest can either be released or as- 
signed by a deed acknoAvledged by her, Avith the con- 
currence of her husband, under tjie provisions of the 
act for the abolition of fines and rccoA’erics (i). The 


(a*) p. 347. 

(y) Crefif V. Perry 1 14 Sim. 592 ; 
Hall V. HttgonWf 14 Siai. 595; 
Bishopp V. Cotibrook, V. C. E., II 
jur. 793. 

(r) intiltlev* Henning, \l Bcav. 
222; afHrinedy 2 Phil. 731 ; Han- 
chett V. BrUc<ie, 22 Beav. 496. 


(o) Rogers v. J caster ^ 14 Beav. 
445 ; Harley r. Harley, 10 Hare, 
325. 

(6) Stat. 3 & 4 Will. IV. c. 74. 
See Principles of tlie Law of Heal 
Property, 189, 4th ed. ; 197, 5ih 
ed.i 207, 6thed. 
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contrary was decided in a recent case (c), which may 
now be considered as overruled (d). 

The same principle of the merger of the wife in tlie llusbnnd’s Ha- 
husband, which gives him such important rights in her tifcVdebte. 
personal estate, renders him also answerable for all the 
debts and liabilities of his wife contracted j^reviously to 
her mamage (e). But if judgment for any debt be not 
recovered during the continuance of the marriage, the 
liability ceases, exce2)t to the extent ftf the assets to which 
the husband may be entitled as his wife’s administra- 
tor (/) ; and if the wife survive, she will again become 
solely liable. The husband is also bound during the 
coverture to supply his wjfc with necessaries suitable to 
her station in life. She is tliercforc, whilst ^living with 
him, considered as his a^ont for the purchase of any such 
necessary articles with which he may not luivc supplied 
lier(^). And even if the articles should not be neces- 
saries, yet if the husband be aware of the purchase (A), 
or if he recognize it, l^y allowing his wife to use or wear 
the articles bought (i), she will be consid(‘rcd as Iiaving 
bought tliem w ith his authority, and he will conscciucntly 
be liable to pay for them. 

The burdens with which the husband is thus charge- Fraud on the 
able are the consideration which he pays for his marital 
rights in liis wife’s property. It is therefore a rule of 


(c) I/obby V. jillen, V. C. Knight 
Bruce, Id Jur. 83d; S. C. notn. 
Hobby V. Collins, 4 De Gex & S. 
289. 

(d) Sugd. Real Property Sta- 
tutes, p. 240; Briggs v. Chamber- 
lain, V. C. Wood, 18 Jur. 56 ; S.C. 
1 1 Hare, 69 ; Tner v. Turner, 20 
Bcav. dOO. 

(e) 2 Roper’s Husband and 
Wife, 73; Palmer V. Wakejield, 3 

w.p.r. 


Beav. 227 ; LuartTs case, 1 De Gex, 
F. & J.d33. 

(/) Heard v. Stafford, 3 P. 
Wins. 409. 

(g) 2 Roper’s Husband and 
Wife, 110; Seaton v. Benedict, 5 # 
Bing. 28. 

(d) Petty V. Anderson, 3 Bing. 

170. 

(/) See Montague v. Benedict, 3 
Barn. & Cress. 631. 638. 


A A 
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The husband 
ina^ authorize 
his wife to dis. 
]) 08 c of her 

E crsonal estate 
y her will. 


Trusts for the 
wife’s separate 
use. 


law, that the husband shall not, previously to the mar- 
riage, he defrauded of those rights by his intended 
wife (k). Accordingly if the wife, after an engagement 
to marr}% should assign away any of her property with- 
out the knowledge and consent of her intended husband, 
such assignment would be void, as a fraud on his marital 
rights (/). And the circumstance of the intended hus- 
band’s being ignorant of her possession of the property 
in question would be immaterial (W2). 

o 

The right of the husband to the whole of his wife’s 
personal estate, in the event of her decease in his life- 
time, may be waived by his giving her authority to dis- 
pose of such Vistatc, or any part of it by her will ; and 
such a will will be valid and binding on the husband if 
he once allow it to be proved (w). Hut during the wife’s 
lifetime, and even after her death, until probate of the 
will, this authority may be revoked ; and if the husband 
should die before the wife, such u will would not be 
binding on the wife’s next of kin (o). 


But at the present day, power to dispose of property 
of any kind may be given to a married woman, inde- 
pendently of her husband, by means of a trust for her 
sq)arat(i wse, which trust may be enforced in equity (/;). 
When personal estate is so given, the wdfe has the same 
powers of ownership as if she wci^c a feme sole ; she may 
accordingly dispose of such property without her hus- 
band’s concurreuce, cither in her lifetime or by her 
will(y). But should she die in his lifetime without 


(A) Countess of Strathmore v. 
Jiowest 1 Ves. jun. 22, 28. 

(/) England v. Downs, 2 Bcav. 
522 ; Taylor v. Pvgh, 1 llarc, 608. 

(m) Goddard v. Snow, 1 Russ. 
485. 

(n) 1 Kop.Uusb. and Wife, 169, 

170. * 


(o) 15 Ves. 156. 

(p) See Principles of the Law 
of Real Pro|>€rty, 164, 1st ed. ; 
174,2nd ed. ; 181, Srd ed.; 182, 
4th ed. ; 190, 5th ed. ; 200, 6ih ed. 

(q) Fettiplace v*. Gorges, 1 Ves. 
jun. 46 ; S. C. 3 Bro. C. C. 8 ; 2 
Rop. llusb. and Wife, 182. 
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liaving made any disposition, her husband will become 
entitled to it cither in his marital right (r) or as her ad- 
min istrator(s), according as the projxirty may bo in 
possession or in action. A trust for a woman’s separate 
use is properly and technically created by means of the 
words separate use.” But a gift to a woman for lier 
sole use (t), or a direction that her recciptnxlonc shall be 
a sufticicnt discharge (?^), will also create a trust for her 
separate use. A gift, however, to a woman for her own 
use {x)y or to 1)0 ])aid into her proper liands (y), or even 
to be paid into her proper hands for her own proj)cr 
use and benefit (z), will not be sufiicient to exclude the 
rights of her husband. 

A sim])le gift of property for a married woman’s sepa- 
rate use is not so usual as tlie gift of the income only of 
the property during her life or during the joint lives of 
h(jrsclf and her husband (a). A gift of the income of 
] property to a wonian^s separate use may be made either 
aftcM’ her marriage, or in contcunplation of marriage, or 
whilst she is sole; and the gift may be made cither in- 
dependtmfly of her ])rcscnt husband, if any, or of any 
future husband. A\dicn the gift is made to a woman’s 
se[)arato use, independently of any future husband, the 
act of her maiTiage will confer no interest in the propeity 
on her husband, but she will enjoy, after marriage, the 
same interest and povicr of disposition as she liad be- 


(r) Molonij v. Kennedy, 10 Sim. 
251 ; Tugman v. IJoplciru, 4 Man. 
& Gran. 384. 

(i) JVatt V. Watt, 3 Ves. 246, 
247 ; Proudley v. Fielder, 2 My. & 
Keen, 57. * 

(/) — V. Lyne, Young^e, 562; 
Lindsall v. Thacker, 12 Sim. 178. 
See, liowever, Gilbert v, Lewis, 1 
De Gex, J.& S.38.— 


(fi) Lee V. PrieauXf 3 Bro. C. C, 
381. 

(x) Roberts v. Spicer, 6 Madd. 
491 : Kensington y,Dollond,2 My I. 
& Keen, 184. 

(y) Tyler v. Lake, 2 Russ. & 
Myl. 183. 

(«) Blacklow V. Laws, 2 Hare, 
49. 

(a) See Appendix B. 


Gifts of income 
fur a woman's 
separate use. 
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Restraint on 
anticipation. 


fore (5). It is, however, more usual, when the income 
only of property is given to a wife’s separate use, to in- 
sert a condition that she shall not dispose of the same 
in any mode of anticipation. Conditions restraining the 
alienatioti of property are generally invalid, as being 
contrary to the policy of the law. But the courts of 
e(|uity have ifiadc an exception to this rule in favour of 
married women, and having once established a trust for 
a woman’s sej)aratc use, they have permitted such a 
trust to be made effectual by depriving the wife herself 
of the power of disposition (c). When the income of 
property is given to a woman’s separate use, without 
power of anticipation, she is not thereby deprived of the 
power of alienation so long as she continues single {d). 
Previously to or in contemplatiion of marriage she may 
therefore make such disposition or settlement of such 
income as she may think proper. But sliould she maiTy 
without a settlement, the restraint on alienation wfll 
then attach, and so long as she remains under coverture, 
she will have no further power than that of receiving 
the income as it grows due (e). On her widowhood her 
power of alienation will again revive (/), but will cease 
on her second marriage without having previously made 
any disposition Q/), provided the rckriction or alienation 
be not, by the terms of the gift, confined to her first 
marriage (A). The intention to restrain alienation ought 
always to be clearly expressed. eA direction to pay the 


(6) Talktt V. Armstrongt 1 Beav. 
1 t 4 Myl. & Cr, 390 ; Scarborough 
V. Bormaiit 1 Beav. 84 ; 4 My). & 
Cr. 377. 

(e) Brandon v. Robinson, 18 Ves. 
434. 

(d) Woodmeston v. Walkett 2 
Russ. Myl. 197 ; Brown v. Po- 
cocjt, 2 Russ. & Myl. 210. 

{e) Tulletts. Armstrong, 1 Beav. 


1 ; 4 Myl. & Cr, 390 ; Scarborough 
V. Borman, \ Beav. 34 ; 4 Myl. & 
Cr. 377 ; Clive v, Carew, 1 John. & 
H. 199. 

(/) Barton v. Briscoe, Jacob, 
603. 

(g) Tullett v. Armstrong, ubi 
supra. 

(A) Re Gaffee, 1 Mac. & Gord. 
541. 
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income of property into the hands of a man*iccl woman, 
and not otherwise (i), or on her* personal appearance 
and receipt (A), will not be sufficient to restrain her 
from disposing of her interest, the words being consi- 
dered as intended only to exclude the marital claims of 
her husband. But if an intention can be collected from 
the terms of the instrument, not only to exclude the 
husband’s claims, but also to prevent the wife from anti- 
cipating, such intention will prevail, although it may l>c 
expressed rather in popular tha^i^in strictly technical 
language (/). 

In addition to trusts for se])aratc use, powers of ap- Powers, 
pointment may, as we haye seen (»i), be given to man*icd 
wouKin independently of their husbands, iTy means of 
which tliey mj^y be enabled to dispose of property with- 
out their husband's coiuMUTonce (w) ; and any appoint- 
ment under a general powder may be made l)y a married 
>t'oman in favour ofther husband, as well as of any other 
person. 

Unhappy differences between husband and wife some- Separation, 
times end in a sejiaration. Such a state of tilings is not, 
however, cncourag(;d by the law. A clause in a marriage 
settlement provitling for the event of a separation, has 
been considered to be void (o ) ; and so has a condition 
in a gift of personal estate to a woman living apart from 
her husband, that the gift shall cease in case she should 


(i) //cion V. ly/iile, 1 Sim. & 
Stu. 429. 

(/f) /boss's trustf 1 Sim, N, S. 
19fi. . 

(t) Brown v. Ban\fordt I Phil. 
6‘20; Moore Moore^ 1 Coll. 54; 
Ihirrops. Howard^ 3 Hare, 624; 
Harnett v. Macdougallt 8 Beav. 
187 ; Field v. Etanst 15 Sim. f375; 
Baker v. Bradley^ 7 De Gex, M. 8f 


G. 597 ; Ooulder v. Cammt 1 De 
Gex, F. & J. 146. 

(to) /inte, p. 247. 

(n) See Appendix B. 

(o) Cocksedge v. CocksedgCf 14, 
Sim. 244; Cartwright v, Cartwright t 
3 De Gex, M. & G. 982 ; It. v. \V, 
3 Kay k J. 382, See also Itindley 
V. Marquis oj Westmeath^ 6 Barn. & 
Cres. 2(10. 
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Covenant to 
indemnify 
against wife’s 
debts. 


cohabit with him (p). It is however clear, that a tlceil 
making provision for- an immediate separation between 
husband and wife is not void for illegality (q), and any 
infringement of the covenants contained in it will be re- 
strained by the injunction of the Court of Chanceiy {r). 
One of the usual ju'o visions of a deed of separation is, a 
covenant on the part of some friend of the wife’s to in- 
demnify the husband against any debts she may incur 
whilst living apart. Such a covenant is a valuable con- 
sideration for any settlement which the husband may 
make for the benefit of his wife, and places such settle- 
ment on tlie same footing as any other alienation made 
for valuable consideration (s). But if there be no such 
covenant, nor sny other valuable consideration (^), a set- 
tlement made by a husband on separating from his wife 
stands in the same position a's any otlicr voluntary 
decd(w); and, though binding on himself, may not be 
binding on his creditors (x). The circumstance of vohin- 
taiy separation gives to the wife no further power of dis- 
position over pro})Ci*ty than she possessed wliilst living 
with Iier liusband (y). Accordingly she will not, should 
she survive her husband, be bound by any disposition 
of her personal estate made on the separation, which her 
husband would have been unable to make, ^vithout her 
concutTcnce, had no separation taken place {z). If afrer 
separation the parties become reconciled (a) or if a 


(p) Wren V. Bradley f 2 De Gex 
& S. 49. 

{q) Jones V. Waiief 4 Man. & 
Cr. 1104. 

(r) Sanders v. 'Rodtvay^ 16 Beav. 
207. 

(j) Stephens v. OUve, 2 Bro. C.C. 
J90 ; Worrall V. Jacoby 3 Meriv. 256, 
269. 

(t) Sec Wilson v. Wilson, 14 
Sim. 405 ; 1 H. of L. Cas. 538. 
(m) See ante, pp. 272, 273. 

(or) Fiizer v. Fitzer, 2 ^tk.5U; 


Clougffiy. Lambert, 10 Sim. 174. 

(y) Lord St, John v. Lady St. 
John, 11 Yes. 531. 

( 2 ) Stamper v. Ttarhcr, 5 Mad<l. 
157 ; Siatter v. Slat ter, 1 Yo. & 
Col. 28. 

(«) Bateman v. Ross, 1 Dow, 
235, 245; Lord^St. John v. Lady 
St.John, 11 Ves, 537; v. 

Wilson, 15 Sim. 487, 500 ; 1 II. ol* 
L. Cas. 538. See, however, Hulme 
V. Chilly, 9 Beav. 437. 
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restitutioji of conjugal rights be decreed by ttic Court 
for Divorce and Matrimonial Causes (5), the provisions 
of tlie deed of separation will thenceforth become in- 
operative. 

In the event of separation, tlie custody of the infant Custody of in- 
children belongs by law to the father as the natural 
guardian (c). And it has been decided that he is in- 
competent to relinquish a duty thrown upon him by tlic 
law, and that, therefore, a covenanl^ on his ))art to give 
11 ]) the cliildren to the care of their mother is illegal {d). 

If, however, the conduct of the lather should be such 
that the children woidd bo exposed to cruelty or gross 
corruption of morals fron) being left in his custody, the 
law will dej)rivc him of a charge for which ht has shown 
himself totally, unfit (c)r And by a recent act of par- 
liament (/), power is giveN to the judges of the Court 
of Chancery r^), upon the ])etition of the mother of any 
infant, being in the^olc custody of the father, or of any 
person by his authority, or of any guardian after the 
death of the father, to make order for the access of the 
petitioner to such infant, at such time and subjcjct to 
such regidations as shall be deemed convenient and just; 
and, if such infant sliall be within the age of seven years, 
to' make order that such infant shall be delivered to and 
remain in the custody of the petitioner until attaining 
such age, sul)jcct to such regulations as shall be deemed 
convenient and just. If adultery has been cstaldishcd 


(ft) Fletcher v. Fletcher t 2 Cox, 
99; St at. 20& 21 Viet. c. 85. 

(c) Co. Litt. 88 b, n. (12); Rex 
V. Sherrington, 3 Barn. & Adol. 
714. 

(tl) Lord St, John v. Lady St, 
John, 11 Ves. 531; Vandltarl v. 
Viumttart, 4 Kay & J. 02; 2 De 
Gox & Jones, 249 ; Ilojte v. Hope, 
22 Beav. 351 ; 3 Jur. N. S. 454, 


Lords J ust. ; Walrond v. Walroud, 

1 John. 18. 

(e) Cruise v. Hunter, 2 Bro. C.C. 
499 ; Wellesley v. Duke of Beaufort, 

2 Kuss. 1 ; Rex v. Gre€nhill,1f 
8c Ell. 024. 

(/) Stat. 2 & 3 Viet. c. 54; Fr 
parte Bartlett, 2 Coll. 551. 

{g) Tn re Taylor, 10 Sim. 291. 



360 


OF PERSONAL ESTATE GENERALLY. 


Court for Di- 
vorce and Ma- 
trimonial 
Caubcs. 


DisKolution of 
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Protection of 
wife deserted 
by her hus- 
band. 


Alimony. 


against tfie mother, no order can be made in her favour 
under this act (A). 

The jurisdiction anciently possessed by the ecclesias- 
tical couHs over matrimonial causes has been recently 
transfiirrcd to a new court, called the Coui-t for Divorce 
and Matrimopial Causes, which has been established 
since tlie eleventh of January, 1858 (i). Instead of the 
ancient decree for a divorce d mensa et thoro, a decree 
for a judi(!ial separation has been substituted, which has 
the same force and consequences (A). The very doubtful 
benefit formerly enjoyed only by the richer classes of 
obtaining by act of parliament a dissolution of the mar- 
riage with libcMy to marry again, is now extended to all 
])ersons by [)etition to tlie court (/). A beneficial pro- 
vision has however been inserted empowering a woman, 
■who lias been deserted by h'lT husliand, to apjdy to a 
magistrate or to the court or the judge ordinary thereof, 
for an order to protecjt any money (ft’ property she may 
ac<[uire by her own lawfid industry, and property which 
she nuiy become ])ossessed of after such desertion, 
against her husband or his creditors ; and in Such case 
her earnings and her property, whether held beneficially, 
or as executrix, administratrix or trustee, and whether 
in possession or reversion, wdll belong- to herself as if 
she w’cre a feme solc(w). In every case of a decree 
either for judicial separation or §>!• the dissolution of 
the marriage the court has power to order the husband 
to secure to the wife for her life a separate maiiitonance 
under the name of alimony (n). And in every case of 


(A) Slat. 2 & 3 Viet. c. 54, s. 4. 
^ (i) Stut. 20 & 21 Viet c. 85, 
amended by stats. 21 & 22 Vict.c, 
108; 22 & 23 Vict.c. 61. 

(k) Stat 20 & 21 Vi(t. c. 85, 
8. 7. 

(/) Sects. 27,57. 


(m) Stat 20 & 21 Viet c. 85, s. 
21 ; 21 & 22 Viet c. 108, ss, 6, 7, 8, 
9, 10; Re Kingsley's trusty 26 Bcav. 
84 ; Coohe v. Fuller, 26 Bcav. 99. 

(r») Stat 20 & 21 Viet c. 85, ss. 
24, 32. 
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a judicial separation the wife is, from the flatc of the Judj^'ial sepa- 
scntencc and whilst separated, to be considered as a 
feme sole with respect to her })ro})ei'ty, whether held Wife a feme 
beneficially or as executrix, administratrix or trustee, 
and also for the purposes of contract, and wrongs and 
injuries, and suing and being sued in any civil pro- 
ceeding ; and her property may be disposed of by her 
in all respects as a feme sole, and on her^ccoasc tlu' same 
will, in case she shall die intestate, go as it would have 
gone if her husband had then b«cn dead (o). If, how- 
ever, alimony has been ordered to be paid to tlic wife, 
and the same shall not be duly paid by the husband, 
he will be liable for necessaries supplied for her use. 

But the wife may, during such sepayition, join with 
the husband in the exercise of any joint* power given 
to herself and him(p). And if the wife should again 
cohabit wMi her liiisband, all such property as she may 
be entitled to when such cohabitation shall take place, 

* shall be held to her separate use, subject, howc’s^er, to 
any agi’ccmcnt in writing made between herself and her 
husband whilst separate (y). In cvciy case of a suit 
for judicial separation or for nullity or dissolution of 
marriage, the court or the judge ordinary is empowered, 
either before or after its final decree, to make pro- 
vision with respect to the custody, maintenance and Custody, main- 
education of the children of the marriage, or for placing education”^^ 
tlie children under the protection of the Court of Chan- children. 
cerj^(r). Whenever the court slmll pronounce 'a sen- •Settlement on 
tcncc of divorce or judicial separation for adultery of 
the wife, it has power to order a settlement to be made * 
of her property, whether in possession or reversion, for 
the benefit of the innocent party and J;hc children of 
the maiTiagc, or either or any of them {s). And any 

(«) Stat. 20 & 21 Viet. c. 85, ks. (r) Slat. 20 fk 21 Virt. c. 85, s. 

25, 25 ; 21 & 22 Viet. c. 108, s. 7. 35; 22 Sc 23 Virt. c. fil, h. 4. 

(/)) Stat, 20 & 21 Viet, c, 85,8. (s) Stat. 20 & 21 Viet, c. 85, «, 

20. * 45. 

iq) Sect. 25. 
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marriage. 
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instrument 'executed pursuant to any order of tlic court 
made under this enactment, at the time of or after the 
pronouncing of a final decree of divorce or judicial 
separation, shall be deemed valid and effectual in tlie 
law, notwithstanding the existence of the disability of 
coverture .at the time of the execution thereof (<).• And 
alter a decree of nullity or dissolution of marriage, the 
court may inquire into tlic existence of .antenuptial or 
postnuptial settlements made on the parties whose mar- 
riage is the subject o^ tlie decree, and may make such 
order with reference to the application of the whole or 
a portion of the property settled cither for the benefit of 
the children of the marriage or of their respective 
parents, as to thg court shall seem fit (m). 


CompariBon of 
the law of hus- 
band and wife 
aa to real and 
as to personal 
bstate. 


A comparison of the laws of husband and wife relating 
to real estate, with those which affect personal property, 
will show a great discrepancy between them. Histo- 
rically, no doubt, this discrepancy is^ easily accounted 
for ; but [mictically, as things now (?xist, it is not so easy 
to give a satisfactory reason for the dificrenee. Since 
the intended amendment of the law I'chxting to dower, 
tlic wife’s rights in her husband’s real estate have, for 
the satisfaction of conveyancers, been reduced to as low 
a level .as her rights in his personalty. But tlic hus- 
band’s rights in his wife’s property still materially vary, 
according as it may happen to be invested in real or in 
.personal estate. If it consist of roabestatc, he luis only 
a life interest as tenant by the curtesy, provided he has 
issue by his wife born alive, who niiglit by ])ossibility 
inherit as her heir (r). If it bo personal estate, he has a 
right to appropriate to himself all that he can lay hands 
on. Again, the real estate of the xvife is guarded from 


(/) Stat, 23 Sc 24* Viet. c. I'H, s. (r) Sec Principles of tbe Law 
6, made perpetual by stut. 25 & 20 of Real Property, 107, Ut t*il. ; 
Viet. c. 81. 177, 2nd ed. ; 184, 3rd od. ; 185, 

(a) Stat. 22 & 23 Viet. c. (il, 4tb ed. ; 193, 5th cd..| 203, 6th im). 

8 . 6 . • 
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filienation by tho careful provisions. Ftinnerly the 
fictitious and cumbersome machinery of a wns reipu- 
site ; and now every conveyance of her real estate must 
be not only signed by her, but also acknowledged by her 
before commissioners, ajiart from her husband, ns lier 
own act and deed (a:). Kecently the same principle has 
boon applied to the release of her eipiity to a settlement, 
and to the assignment of her reversionary interests (//). 
Ihit, in all cases not Avithin the act for these purposes, 
the assignment of her personal estate, if made at all, can 
only lie made by her husband ; and her concurrence or 
objection is (piitc immaterial. When ]>ersonal estate 
consists of mere moveable articles, the nature of the 
])roj)erty no doubt affords a sufficient# reason for the 
difference between the laws which disjioSc of it, and 
those Avhich .regulate * estates in fixed and immoveable 
landed property. But when personalty assumes the 
form of such solid investments as mortgages or consols, 
*Avh(in it becomes •like land disjiosable by deed rather 
than by delivery, the laws wliicli affect it should ratlier 
depend on its present nature than on its past history. 
It seems hardly fair that a maiTied Avoman should have 
no voice in the disposition of jiroperty of this kind 
Ixdonging to herself. At the same time, the present 
system of taking lier acknoAvledgmcnt on a conveyance 
of her real estate is often found to be a burdensome 
ex[>cn.sc Avithout any practical benefit. For if a hus- 
band can persuade Tiis Avife to sign a deed, he can easily 
prcA'ail on her to make an acknowledgment before f wo 
commissioners, notwithstanding that during the two 
minutes Avhich the transaction lasts she may remain 

separate and apail; ” from him. If, whenever the Avife’s 
property of any kind shoidd be alienated hy deed, her 
signature A\^ere necessary, but her si^parate examination 

(x) Ibid, 171, let ed.; 181,2nd (y) Stat. 20 & 21 Viet. c. 57. 

ed. ; 188, 3rd cd. ; 189, 4tli ed. ; jinte, p. 350. 

197, 5ili cd. ; 207, 6th cd. 


Acknowlcd|r« 
merit by wifo 
on coiivcyanco 
of real estate. 
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Were dispehsed with, the law both of personal and real 
estate would perhaps be improved. The Court of Chan- 
cery, by the establishment of trusts for separate use, and 
by giving the wife an equity to a settlement of part of 
her pcrsoniil projDerty when claimed through the medium 
of that court, has done much to mitigate the simple 
rigour of the common law. Trusts for separate use are 
now, after much wavering, firmly settled, it is to be 
hoped, into a system according both with the interests 
of the community and, the general principles of the law. 
Such trusts, however, g3nerally require to be established 
by deed or will, and are very seldom implied. And the 
wife cannot assert her equity to a settlement without 
taking the scriqus step of making an application to the 
Court of Chn>iiecry. The theory of that court certainly 
is, that its assistance is free and open to everybody, and 
that those who neglect to av.ail themselves of its aid 
suffer by their own fault. E\j)orience, however, is too 
apt to suggest that the remedy may sometimes prove 
w'orse than the disease. 
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PART V. 

OF TITLE. 


The title to personal estate varies according as it may 
consist of money or negotiable securities, or of ordinary 
choscs in possession, or of clioses in action. 

And first, with regArd to money or* mjgotijiblc seen- Money and ne- 
rities, no title at all required b) be shown by the payer **^*^^" 

in any bond fide transaction. Thus, if a sovereign or a 
bank note be offered in payment of a debt, it is no ])art 
of the duty of the^ereditor, tfiider ordinary circumstances, 
to ask the debtor how he came by it. The reason of* this 
rule is founded on the currency of the articles in (pieation, 
jind on the great inconvenience to trade and commerce 
wliicli would ensue if’tlie rule Averc oth(*rwise (a). And 
the rule aj)plies to all negotiable securities, that is, to all 
instruments the delivery of which j>asses the legal right 
to the jwoperty secured by them. Promissory notes and 
bills of exchange ])ayable to bearer, or ])ayable to order, 
and indorsed in bkiik,are accordingly within the rule(A).^ 

But if there be any mala fides on the part of the ])erson 
receiving any money or negotiable security, or such gross 
negligence as may amount in itself to evidence of mala 
fides, the true owner may recover such property, provided 
its identity can be ascertained (c). A delivery order docs Delivery order. 
* • 

(a) Miller v. Ruce, 1 Burr. 452; (c) Clarke v. Shee, Cowp, 197; 

] Smith’s Leading Cas. 250. Foster v. Pearson, 1 C. M. & R. 

(5) Grant v. Vaughan, 3 Burr. 849 ; S. C. 5 Tyrw. 256; Goodman 
1510 ; Peacock v. Rhodes, 2 Doug. v. Harvey, 4 Ad. & Ell. 870. 

333 ; sec ante, p. 79. 
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not of itself pass the property in the goods mentioned 
in it; it is therefore not a negotiable security within 
the rule above mentioned ; and the transferee is accord- 
ingly bound to inquire into the title of the trans- 
feror (d). 


Sa)e of chattels With regard to ordinaiy choses in possession, a valid 
title to them is generally obtained by a purchase in an 
open market, or market overt ^ although no property may 
have been }>ossess(*d bj the vendor (c). And every shop 
in the city of London, where goods are openly sold, is 
considered as a market overt within this rule, for such 
things as by the trade of the owner are put there for 
salo(/). Ihit tiic shojis at the, Avest end of the town 
do not apjiear to possess this privilege. If the sale is 
not made in market overt, the purchaser, though he 
purchase londjide, acquires no further property in the 
article sold than was ponpessed by the v endor {[/). 
And formerly, if a writ of execution should have been 
actually fn the hands of the sheriff on a judgment 
against the vendor, the goods, if not sold in market 
overt, were subject, in the hands of the purcha'ser, to 
the sheriff’s right to seize, in the same manner as if 
they had remained in the hands of the vendor (/^). 
But a recent enactment now protects a purchaser bona 
fide for valuable consideration, without notice of any 
Stolen goods, writ(i). So if the goods have been stolen, a bond fide 
'purchaser, who has not bought them in market overt, 
will be bound to restore them to tlie true owner (A); 
whereas, a sale in market overt would have given the 


(</) Kingiford V. Merry ^ 1 H. & 
N. 503. 

(f ) 2 Black. Com. 440. 

(/) The case of Market Overt t 5 
Kep. S3 h i Lyons v. De Pass, 1 1 
Ad. & £11. 326. 

(g) Peer v. Humphrey , 2 Ad. & 
£1. 495; White v. Spettigud^, 13 


Mee. & W. 603. 

{h) Samuel v. Dukst 3 Mee. & 
\V, 622. See ante, p. 48. 

(0 Stat. 19 & 20 Viet. c. 97, s. 
1, ante, p. 49, not retrospective, 
Williams v. Smith, 2 H. & N. 443. 

(Ar) White v. Spettigue, 13 Mee. 
& W. 603. 
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purchaser a valitl title. There is one case, fxowevcr, in 
wliieli even a sale in market overt will not protect a 
purchaser, namely, the case of the goods having been 
stolen, and the true owner prosecuting the thief and 
obtaining his conviction. In this cAse the property in 
the goods, wherever they may be, vests, on the con- 
viction, in the tnie owner (/); and th^ only exception 
allowed is, where tlie article stolen is some valuable 
security, whicli shall have been paid or discharged 
hona fide by the ])erson liable, ar, being a negotiable 
instniment, shall have been bona fide tmnsfeiTcd or 
delivered for a just and valuable consideration, with- 
out any notice, and without any reasonable cause to 
suspect tliat the same liad been obtained by any felony 
or misdemeanor (wi). If a person suffer flic loss of his 
goods by theft, lie cannot by any civil action recover 
them from the felon (n).* To do this, he is bound to 
suffer the further loss of time or money incurred in a 
prosecution. If fie should succeed in obtaining a con- 
viction, he is then I'CAvarded for his good fortune by a 
Institution of his property, 'whether in the hands of the 
lelon himself, or of any innocent purchaser who may 
have chanced to buy tliem, although in open market. 

Such is the ajiplication made by the law of the righteous 
principle of restitution. 

'Witli regard to liorses, a sale in market overt will not Horses, 
confer on the purcliaser any further title than is pos- * 
sessed by the vendor, unless the sale be made according 
to the directions of certain statutes (o) ; and even then 
the true owner may, at any time within six months after 
his horse has been stolen, recover his property on tender 

• 

(/) Scat ter good v. Sylvester f 15 Cress. 55 1» 564; 2 Wms. Saund. 

Q. n. 50(i. 47 b, n. ( p). 

(m) Stat. 7 & 8 Geo. IV. c. 29, (o) Stats. 2 & 3 P. & M. c. 7; 

s. 57. 81 Eliz. c, 12 ; 2 Black. Com. 450. 

(n) Stone v. Marshy 6 Barn. & 
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OF TITLE. 


to the person in possession of the price he Iona fide paid 
for it (p). 

A factor or agent in the 'possession of goods could not 
by the common law give any further title to the goods 
than he was authorized to do by his principal, either 
expressly or by ynjilication arising from the usual course 
of his emj)loyment(y). And when one man is appointed 
the ag(‘nt of another for any particular purpose by power 
of attorney, his authority must still be strictly pursued, 
otherwise his principal will not be bound (r). But by 
modern acts of parliament a more extended authority 
has, for the convenience of commerce, been conferred 
on factors and agents (s). The, provisions of these acts 
arc too long fo be here inserted ; but their general elfect 
is to render valid sales and pledg'es made by factors or 
agents, notwithstanding any notice of the fact of their 
being merely fiictoi’s or agt'uts, provided the party deal- 
ing with them have no notice that thoy are acting with- 
out authority or rnala fide. The authority of an agent 
acting un(h‘r a power of attorney determines by the 
decease of the person giving the power (f). Bvit by a 
recent act, no trustee, executor or administrator making 
any payment or doing any act bond fide in pursiumctj 
of any power of attorney, in ignorance of the death 
of the person who gave the power, or of his liaving 
done some act to avoid the power, shall be liable for the 
money so paid or the act so done (m). 


In ancient times the sale of lands was usually accom- 


( f) Stat. 31 Eliz. c. 12, s. 4. 
(7) Picfit'tiug V, Buskf 15 East, 
3^ 43. 

(r) Attwood V. MunuingSt 7 Barn. 
& Cress. 278. 

(f) Stats. 4 Geo. IV. c. 83; 6 
Geo. IV. c. 94; 5 & 6 Viet. c. 
39. ( 


(0 Bacon’s Abridgment, tit. 
Authority (E); Lepard v. Vernon^ 
2 Ves. & Bea. 51. Otherwise 
where expressed to be valid not- 
withstanding death. Kiddill v. 
Farnellt 3 Sma. & Giff. 428. 

(u) Stat. 22 & 23 Viet. c. 35, s. 
26. 
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pained by a waminty of their title ; and softie words, 
sneli as the word give In a feoffment, had the offoet of an 
iinj)lied warranty, when none nas expressed (»r). When 
i>aiTanties fell into disuse, the purchasers of lands ae- 
(juired a right to covenants for tlie title, varying in their 
stringency according to the nature of the title of tlie 
lendor (y). Xo warranty however arises from the mere 
sale of goods, unless it be exjwessly given, or Implied 
from the custom of tlie trade or the nature of the con- 
tract (-jr). hXery anirmafion madoby the vendor at the 
tiineof .^ale respecting the goods is an (‘xjiress warranf v, 
if it ap])ear to ha\e been so intend(‘d(^'/). And if the 
M'lidor state that the goods are his own, this amounts 
to a warrant> of his title (A); but iftlu* e^intraet for sale 
1 k‘ in writing, the warranty must be in writing also(c). 
And a warranty made' subsequently to the sale is void 
for want of consideration.(^Z). ('ontraids made in the 
course of any trade are always subject to the custom of 
*that trade ; and if fey the custom of the trade a warranty 
i'* implied in any contract, the vendor will be bound by 
it, in th(* same manner as if he ha<I given an express 
warranty (c). So tlie nature of the contra(*t may lie 
such a> to imply a warranty. TIiu> a contract to furnish 
goods tor a particular purjiosc, contains an imjdied war- 
ranty that liny are* tit for that purjiosc {/) ; and a con- 


(i) Set* Principles of the Law 
of Jle.il Piopcrty, 341', ed. ; 
310, *2iid fd , 3o9, 3id(d. ; 303, 
lih rd ; 370, 3th cd. ; 300, 0th ed. 

(v) 318, Isted. ; 3t0, 2nd 

cd. ; 302, 3id cd. ; 368, 4lli cd. ; 
370, 3th cd. ; 102, fith ed. 

(s) Chanter v. Ilopliu^y 4 Mcc. 
& W. 30‘1; llurnhy v. //o/V//, 10 
Afce. h \^ . 014;* Morley v. Atten^ 
hnrovsh, 3 E\( h. Kcp. 500. 

(rt) See Richardson v. Browns 1 
ILn/. SH; Sheppard v. Katn, 5 

w.p.r. 


Bain. & Aid. 210, Power v. Bar- 
ha nit t Ad. &. Kll. V73 ; Carter v. 
Cmfc, I II. & N. 412. 

(5) Finnish V. Leicester t Pro. 
Jat.471; Medina v. Stonghtniit I 
Salk, 210. 

(r) Pirkitinf v. Dowavny 1 Triunt. 
770. 

{d) Finch, L. 180. See p. 
60. 

(e) Jonee v. Bowderif 4 Taunt. 
847. 

(/) Jones V. Bright, 5 Bing. 
B B 
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Statute of Li- 
mitations. 


Disabilities. 


Statutes of I/u 
tnitutioii ns to 
choscs ill ac> 
tion. 


tract to fllmisli manu&ctured goods implies a warranty 
that they shall be of a merchantable quality (g). And 
an important addition to^ the law of warranty has been 
made by tlie Merchandise Marks Act, 1862, to the pro- 
visions of which we have before referred (A). 


If goods and chattels should have come into the pos- 
session of persons having no title to them, such persons 
will, in course of time, be quieted in tlieir enjoyment by 
virtue of the Statute •of Limitations (i). By this statute 
all actions of tres])ass, detinue and replevin for goods or 
cattle must be brought within six years next after the 
cause of such action (j) ; but if the person entitled to 
any such action be under age, feme covei't, or non compos 
mentis, siiclf person shall be at liberty to bring the same 
action Avithin six years after the disability is removcd(A). 
Tlie disa.l)ilitie8 of absence beyond seas and imprison- 
ment have been abolished l)y a recent statute (/)• 


Choses in action, Avhether legal or equitaldc, differ 
fi’om choses in possession in this, that the title to tliem 
is endangered rather than strengthened by the 'Statutes 
of Limitation. This difference arises from the nature of 
the {)roperty. (Joods and chattels may exist without any 
owner ; but if there cease to be a person entitled to a 
debt, the debt itself ceases to exist. The time within 
Avlilch actions or suits may be brought for the rccoA-ery 
of choses in action varies according to the nature of the 
security. The law on this subject has been rendered 
somewhat difficult by tAvo different acts of parliament {in) 


533 ; Brmtni v. Edgin^[on, 2 Man. 
& Or. 279. 

, (g) Laing v. FiJgeon, 0 Taunt. 
108. 

(h) Stat 25 & 28 Vict. c. 88, 
ante, p. 235. 

(i) Stnt. 21 Jac. I. c. 16. 


(j) Sect. 3. 

(k) Sect. 7. 

(/) Stat. 19 & 20 Vict. c. 97, ss. 

10 , 12 . 

(m) Stats. 3 & 4 AVill. IV. cc. 
27, 42. 
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varying from each oilier, eacli passed the saifte session 
of parliament, and each intended to amend the law. The 
following, however, appear to be the distinctions. If 
the chose in action be money secured by any mortgage, 
juclgTuent (w) or lien, or othenvise charged* upon or pay- 
able out of any real estate at law or in ecpiity, or any 
legacy(o), or the personal estate or any shaic of the 
])ersonal estate of a person who has died intestate ( p), 
no action or suit can be brought to recover the sjiine 
but within twenty years next after a present right to 
receive the same shall have accrued to some person 
capable of giving a discharge for or release of the 
same ; unless in the moaiitimc some part of the prin- 
cipal monc}", or some injterest thc’*eon, t^iiall have been 
])ai<l, or some acknowledgment of the right {hereto shall 
have been given in writing signed by the jierson by whom 
the same shall be payable, -or his agent (//), to the person 
entitled thereto or his agent (r); and in sucli case no 
such action or suit shall be brought but within twenty 
years after such payment or acknowledgment, or the last 
of such payments or acknowledgments, if more than one, 
was made or given ( 5 ). If the chose in action be rent 
due upon an indenture of demise, or money secured by 
bond or other specialty, or by a recognizance, an action 
must also be brought within twenty years after the 
cause of such action (<), or within tw^enty years after 
tlio removal of any of the disabilities of infancy, cover- 
ture or lunacy (m). And if any person against whom 
there is any such cause of action shall be beyond the 
seas at the time of such cause of action accrued, the 


(n) IVatson v. lUrcht 15 Sim. 
523. 

(o) Sheppard Duke, 9 Sim. 
507. 

( ;>) Stat. 23 & 24 Viet. c. 38, 
s. 13. 

iq) Lord Si. John V. Houghton, 9 
Sini. 219. 


(r) Blair v. Nugent, 3 Jones & 
Lat. 673, 677. 

(s) Stat. 3 & 4 Will. IV. c. 21, 
8. 40. 

(0 Sut. 3 & 4 Will. IV.c. 42, 
8. 3. 

(u) Stat. 3 & 4 Will. IV. c. 42, 
8. 4 ; & 20 Viet. c. 97, s. 10. 
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person entitled to any such cause of action may bring 
the same against him within twenty years after his re- 
turn (t?), And the absence of a joint debtor beyond 
the seas will not prevent time from running in favour of 
the others, who may not be beyond the seas ; and tlie 
recovery of judgment against them will not prevent the 
creditor from commencing an action against the absent 
debtor after his return(j:). If any acknowledgment 
shall have been made, eitluir by writing signed by the 
party liable (y), or his agent, or by part payment or 
part satisfaction on account of any principal or interest 
then due, the person entitled may bring his action for 
the money remaining unpaid, and so acknowledged to 
be due, within twenty years after ‘Such acknowledgment, 
or within twenty years after any of the above-men- 
tioned disabilities shall have cea'sed, or the party liable 
shall have returned from beyond the seas, as the case 
Arrears of may be (z)* If the chose in action consist of arrears 
dower. dower, neither such an‘cars nor (Ximages on account' 

thereof can be recovered or obtained by any action or 
suit for a longer jicriod than si\t years next before the 
Arrears of rent Commencement of such action or suit (a). Arrears of 
niul iiitcubt. interest in respect of any sum of money 

charged upon or payable out of any real estate or in 
respect of any legacy, can "be recovered only within 
six years next after the same shall have become due, or 
next after an acknowledgment of the same in writing 
shall have been given to the person entitled thereto, or 
his agent, signed by the person by wdiom the same was 
payable, or his agent {h), Ihit if such arrears ai-e secured 


(v) Stat. 8 & 4 IV. c. 42, 

8 . 4 . 

^ («) Stat. 19 & 20 Viet. c. 97, 

8 . 11 . 

(y) See Roddam v. Marie 1 De 
Gex & Jonca, 1 ; Moodie w, Bannis- 
ter^ 4 Drew. 482. 

(») vStat. 3 & 4 Will. IVi c. 42, 


8. 5 ; Kenipe v. Gibbon^ 9 Q. B. 
609. 

(a) Stat. 3 & 4 Will. IV. c. 27, 
8.41. 

(&) Stat. 3 & 4 IVill. IV. c. 27, 
s. 42 ; Hodges v. Croydon Canal 
Company. 3 Beav. 86 ; Francis v. 
Grocer j 5 Hare, 30 ; Uumfrey v. 
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to the claimant (c) by indenture of demise (rf), tr by bond 
or other specialty (tf), an action of debt or covenant may 
be brought for such arrears at any time within twenty 
years. And where a mortgagee or other incumbrancer 
shall have been in possession of any real estate within 
one } ear next before the action or suit of a subsequent 
mortgagee or incumbrancer, the latter may recover the 
arrears of interest which may have become due to him 
during the w'hole time that the prior mortgagee or in- 
cumbrancer ’was in possession (/). • If the chose in action 
consist of a simple contract debt, it must be sued for 
’within six years next after the cause of action, or >vithin 
six }ears next after the rcimnal of any of the disabilities 
of infancy, co^erture or lunacy (^). Ayd no acknow- 
h dgnient or promise by words only to pAy such d(‘bt 
shall be deemed suftit'ient c^idcnce of a new or con- 
tinuing contract to take the case out of the o})cration 
of the statute, unless such acknowledgment or i)romise 
‘shall be made in •miiting, signed by the ]>arty charge- 
able therel)} (//) or his agent (/). Actions of debt upon 
any award where the submission is not by specialty, 
or f()r jni} fine due in respect of an^ coj))hoId estates, 
or for an esca])e, or for mone\ kwied on an} fieri facias^ 
must also be brought within six years after the cause of 
:ut Ion, with a similar ^a^ing in respect of disabilities to 
that ap])]ieablc in the ease of actions on indentures of 
demise, bonds or other specialties (4^. And actions for 
penalties, damages or sums of money given to the party 


f/rry, 7 C. 15 5(>7. See Toft v. 
Slmnson, 5 De Gex, M & G. 7*35. 

(r) Hughes v. Kelly ^ 3 Dru. & 
W irrcn, 482. 

(f/) Paget w. •Foley, 2 New. Ca. 
679. 

(f) 5/;/?y V. ThouiaSf 12 Ad. & 
ril. 536 , Hunter v, Nockohls, 1 
^fac Si Gord. 610. See Ehy v. 
Norwood, o De Gex & Suiale, 240 ; 


Sinclair v. Jackson, 1 7 Beav. 405. 

(f) Stat. .5 & 4 Will. IV.C.27, 
s. 42. 

(g) Stat. 21 Jac. I. c. 16, S8.3, 7 ’• 
19 & 20 Vict. c. 97, M. 10,12. , 

{h) Stat. 9 Geo. IV. c. 1 K 8. 1. 
(i) Stat. 19 & 20 Vict. c. 97, 
8. 13 ; see ante, pp 72, 78. 

(k) Stat. 3 & 4 Will. IV. r. 42, 
88. *3, #4; see ante, p. 371. 


Simple con- 
tract debts. 


Awards, fines 
for copyholds, 
&c. 


Penalties, &c., 
^ivcn to the 
party grieved. 
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f^rlevcd by any statute noTv or hereafter to be in force, 
must be brought within two years after tlie cause of sucli 
actions, with tlic like saving in respect of disabilities, 
unless the time for bringing sucli action is or shall be 
by any statute specially limited (/). 


Death of cre- 
ditor. 


Death of 
debtor. 


Expctitor or 
administrator 
not bound to 
plead the sta- 
tute. 


When a cause of action accrues to a person in his 
lifetime, the time limited by the Statutes of Limitation 
will run on after his d(‘cca‘<e from the period that the 
cause of action accrued, and will not be reckoned from 
the time that admini.stration was taken out to his 
effects (wj). But if the cause of action accrue after the 
death of the Jiarty, the time limited by the statute >vill 
run only from^the grant of the letters of administra- 
tion (w). Oh the other hand, the death of the d(‘l)tor 
and the absence of any personal re])rt‘sontativc to his 
effects, will not prevent the tune ]lmit(‘d by the statute 
from continuing to nm on. For if there be on(»e a 
cause of action, a jdaintilf that can sms and a defendant' 
that can be sued in Kngland, the time limited b} th(^ 
statute will begin to run, and uill iiotl)0 stopped by the 
decease of either ])arty(o). An cxeentor or adminis- 
trator is not, houever, bound to plead the Statute of 
Limitations to any debt or demand, but ina}', if ho 
idease, pay the same notwithstanding the time limited 
by the statute may ha\ e expired (/;). But if the estate 
be administered in the C'oiu*t of Chancciy, any party to 
the suit is comjietcnt to take the objection, although the 
executor may not have insisted on it (7). 


(/) Stat. 3X4 Will. IV. c. 42, 
88. 3, 4. 

(ni) 2 Wms. Sauiul. (>3 k. 

^n) Murray v. Ea^t India Com- 
pauift 5 Barn. & Aid. 204 ; Pvrry 
V, Jenkim^ 1 Mylne bi Cr. IIS. 

(o) Rhodes v. Smethursty 6 Mep. 
Si Wcls. 3«51 ; Ft take v Cramfcldty 
3 Mylne & Cr. 499; Stitt%n v. 


Darell, C 11. & N. 120. 

(p) Norton V. Fterkcr, 1 Atk. 
520; Ei patte Diwditpy, 15 \ c«.. 
498. Sec Stalihrhnudt v. Li It, 1 
Snia. & Gift'. 415. 

(q) Sfwu'en v. Vnudc'horst, I 
Unss. & M. 317 ; 2 Uusb. & M. 
75. 
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Notwitlistanding the period of six years Ifinitcd for Chnrfje of real 
the payment of simple contract debts, the debtor may, nient^of debts* 
l>y charging his real estate by his will with the payment 
of his debts, and, d /or^iori, by creating an express trust 
for their payment out of his real estate, prevent the 
operation of the statute on all such debts as have not 
been barred by the statute in his lifetime t?*)* Keal 
estate, it will be remembered, was not*fomerly liable 
to the payment of any debts which were not secured by 
specialty binding the heirs ( 5 ) ; and the alteration, w'hicli 
in this respect has been made in the law, affects only 
such real estates as have not been charged by the 
deceased with the payment of his debts. The creditors 
therefore in whose favour the charge ig^made acquire, 
as before the alteration, the character of cestui (pie trusts; 
and in equity they will not be allowed to lose tlieir 
debts, because they do not; go to law to enforce payment 
when they have a trustee to pay them(0* But after 
Twenty years the oliarge, if not enforced, w ill be barrc'd 
like any other charge (m). An cxj)ress trust, however, 
is proof against any length of tinie(y). Arid as ])er- 
sonal G^jtate has ahvays Ixien primarily liable to the 
payment of all debts, a trust created by a testator for 
the payment of his debts out of his personal estate wull 
not prevent the operation of the statute {x), 

AVhen the dividends upon any stock transferable at rnciiiimetl di- 
the Bank of Englahd have not been claimed for ten 


(r) Burke v. Jones t 2 Ves. & 
Beames, 275 ; Hughes v. Wynne^ 
Turn. & Russ. 307 ; CraUan v, 
Oulfon, 3 Beav. 1. 

(s) See Prineiplesof the Law of 
Real Property, 57, Ist ed.; 61, 
2nd cd. ; 64, 3rd & 4th eds. ; 68, 
5th ed. ; 72, 6th ed. ; ante, p. 101. 

(0 Turn. & Russ. 309, 

(u) Dundas v. Blake, 11 Ir. £fp 


Rep. 138; Sug. Real Prop. Stat. 
p. 107 1 Jacqnet v. Jacqttel, 27 
Beav. 322 ; Dickinson v. Teesdale, 
31 Beav. 511. 

(») See the author^ Essay 
Real Assets, p. 40. 

(jr) Scott V. Jones, 4 Cl. & Pin. 
382 ; Freake v. Cranefeldt, 3 My. 
& Cr. 499. 
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years, sueh stock, together with the unclaimed divi- 
dends, is transferred to the account of the commissioners 
for the reduction of the national del)t(^); and such 
dividends, together vvitli all the future dividends on tlie 
stock, are invested by thd commissioners in the pur- 
chase of like stock, so as to accninulatc( 2 ). And the 
governor or deputy governor of the bank for the time 
being may order the transfer of such stock and the 
payment of the dividends to any person, showing, to his 
satisfaction, a riglit tJiereto ; but in case such governor 
or d(iputy governor sludl not be Satisfied of the justice or 
legality of the claim, an order for transfer and payment 
may be f)btaincd from the Court of Chancery by petition 
in a summary jvay, stating and verifying the claim (a), 
ibit no sueliHransfer of stock or payment of dividends, 
exceeding tlie sum of 20/., cait be made until throe 
calendar months after the application, nor until notice 
has been advertised in one or more news])apors circu- 
lating ill liondon and elsewhere, asitthe governor and’ 
company of the }>ank shall think fit ; which notice must 
state the name, tlescri])tion and condition of the person 
in whoso name the niudaimcd stock or dividends stood 
when transferred to the commissioners, and the amount 
thereof, and the name of the claimant, and the time at 
which tlie transfer or j)ayment will be made if no other 
claimant shall sooner appear and make out his claim. 
And when the stock or dividends arc directed to be 
. transferred or paid by any order of' the Court of Clian- 
cery, the notice must also state the purport or effect of 
such order (^) ; and any 2 )erson may at any time before 
the actual retransfer of the stock, or payment of the 
dividends to any such claimant, apply to the Court of 


(y) Stilts. 5GGeo. III. c. 60 ; 8 
& 9 Viet. 0. 62. 

(*) Stat. 56 Geo. 1 1 1, c. 60, s. 4. 
(a) Stat. 56 Geo. III. c. 60^ s. 5; 


21 Viet. c. 3, s. 8. t.x partij Uawy 
3 My. & Craig. 25 ; Hunt v. Pea- 
cockt 6 Hare, 361. 

(6) Stat. 8 & 9 Viet. c. 62, s. 2. 
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Cliancory by motion or petition to rosciiul, a^tcr or vary 
any order made for such transfer or payment (c), 

^Adien a chose in action, whether legal or equitable, 
is transferred from one jK'rson to another, notice of the 
assignment should be given by the transferee to the 
]H*rson liable to the a(*tion at law or suit in equity, the 
right to bring which is the subject of* the transfer (6/). 
Thus if a debt be assigned, notice of the assignment 
should be given to the debtor. • If the subject of the 
assignment l)e the right to stock standing in the name 
of a trustee, notice of the assignment should be given 
to su(di trustee, l^^ntil su(?h notice be given, it is evident 
tliat the debtor may innocently pay the debt, or the 
trustec traTisfer the stock to the transferor f or the trans- 
leror may fraudulentfy transfer his right over again to a 
third person. The traivsferee, thcrefons until he has 
given notice to the party liable, lias not done all that li(‘S 
in his power to perfect his title. The chose in , action 
still remains the apparent pro])erty of»tIie transferor, and 
in the event of his bankruptcy will pass to his assignees 
as jn’operty in his order and disposition, with the consent 
of the true owner thereof (c); and even the assignees 
tlu'inselves will not be safe unless they give a similar 
notice (/). The importance of giving notice suggests 
the iirecaution that every person about to accept an 
assignment of a chose in action should iiujuire of the 
person lialde to the* action or suit, whether he has had 
notice of any prior assignment. And if there be two 
or mo]*c [lersons lial^lc, inquiry should be made of every 
one of them ; for notice by a prior assignee to any 


(r) Sect. 3. , 

{(1) Dearie v, Hally Lovcriiige v. 
Coopery 3 Uuss. 1 ; Bright* s truslXy 
21 r.cav. 130. 

(f) Ex parte Munroy Buck, .300 ; 
IVilliams v. ThorpCy 2 Sim. 2*57 ; 


Tliompnon v. Spiersy 13 Sim. 469; 
Bartlett v. Bartlctty 1 Dc Cex & 
Jones, 127 ; see antVy p. .51. 

(/) Barr's trust Sy 4 Kay 

& J. 210. 


Notice of as- 
sip^nment of 
chvses in action* 


Bankruptcy of* 
transferor. 


Inquiry as to 
prior asKigri-i 
incuts. 
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one of theAi would be equivalent to notice to all(^). It 
is also advisable that a ^^Titten answer should be ob- 
tained to every such iiKjuiry, in order that if the assignee 
should be misled l)y a false answer, he may be enabled 
to recover damages for the ‘misrepresentation. For it 
has been doubted whether the answer to such an inquiry 
be not a rc{)rcsentation concerning the ability of the in- 
tended assignor within the meaning of Lord Tenterden’s 
Act, which rcfiuires that all such representations be made 
in writing signed by tlio party to be charged there with (A). 
'J'hc inquiry, however, thus recommended will not of 
itself strengthen the title of the assignee, further than 
by assuring him that no ])revious assignment has been 
made. In ord<ir to obtain a good tith^, he must himself 
give notici; 16 the ]>orsou or one of the persons liable 
to the debt or demand assigned to him. When this has 
been done his title will bo seeuu’o, and will prevail over 
that of any unknown ])rior assignee wlio may have 
omitted to give such notice (i). If ^^he ])ro])erty con- 
sist of money or •^tock standing in the name of the. 
accountant-general of the Court of C'hancerv, or of 
securiti(‘S in his possession (/d), an order of the court 
shotdd be o])taiued restraining transfer or [)aymcnt w itli- 
Stop order. out notice to the assignet*. This order is (railed a 
stop order, and will have the same ellect as notice of 
assignmi'iit given to any private debtor (/), 1 f the ]n’o- 

perty be stock standing in the name of a trustcer, who 
' has died without any administration* having been taken 
instriugas. out to bis etfcets, a dlsirlti^as obtained by the assig!u*c 
to restrain the transfer of the stock will confer on him 
the same priority as notice to the trustee would have 


{g) Smith V. Smithf 2 Cr. it M. 
2aii ; Mtuj; v. IMl, I Hare, 73,87. 
See Browne v. Savage ^ 4 Drew. 
63 “). 610 . 

(/i) Lytie v, Baniard, I Mor. vSt 
W'els. 101 ; Swann V. 8 

Ad. & El. 457 ; see ante, p. 7l> 


(#) Dearie v. //a//, Lore ridge v. 
Coojh'r, 1 lluss. 1. 

(A ) tVilifams v. Symonds, 0 Benv. 
523 . 

(/) Oreening v. Bevkftird^H Sim. 
105; Swayfte y. Swayne^ II Bcav. 
463. 
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(lone had he been living (»t). When the pr^|>cvty con- 
sists of a policy of assuitince, or of shares in n joint-stock 
company, notice of the tmnsfer should be given to the 
office of the company (n). 

The title to personal property sometimes depends upon Title throuKii 
deeds, wills or other documents of title of the like nature, '^****^* 

and cannot be shown without their procfuction. Tlius a 
reversionary interest in money in the funds, settled by 
deed or will, may be mortgaged and sold again and 
again before it becomes an interest in jiossession. In Abstractor 
these cases the ])urchaser is entitled to an abstract of **^*^‘‘ 
the deeds, wills, &c. which compose* the title, in the same 
manner as if the suhjec’t of the contnu^ had been r(‘al 
estate ; and the original deeds and the probates or oHict^ 
copies of the wills, rnifst also in like manner bo produced 
for tlic verification of tbcw abstract (o). The purchase*!’ 
is also entitled either to the possession of the deeds, or, 
if this cannot be had, to attested co))ies of them, and a 
covenant for tlieir ])roductJon, at tlie expenses of the 
vendor (77). And when an assignment of any kind of Clovcnants fw 
persoiiivl property is made by clew'd, it is usual for the ^***‘'' 
assignor to enter into covenants for the title similar to 
those entered into under the like circumstances by the 
grantor of real estate (<7). 

The vendor of sliarcs in a joint-stexrk company is Title to share*, 
bound merely to give such evidence of tlic constitution * 


(m) /•://// V. Briflget, 2 Younge 
Sc Coll. N. C. 486 ; see ante, p. 
187. 

(«) If'UIiama v. Thorpe^ 2 Sim. 
2.37 ; TUompton v. Spiera^ 13 Sim. 
4G9; West Ikid, 2 Hare, 249; 
Martin v. Sedgudek, 9 Beav. 333 ; 
PoH'h'Ji V. Page, 3 C. B. 16. 

(o) See Princij)les of the Law of 
Real Property, 319, 1st ed. ; 331, 


2nd cd. ; 364, 3rd ed. ; 370, 4th vil; 
381, 3th ed. ; 404, 6th cd. ; Ilohaou 
V. Bell, 2 Beav. 17. 

(p) Ibid. 354, 356, Isted. ; 3.56, 
358, 2nd ed. ; 369, 372, 3rd oil. ; 
375, 378, 4th ed.; 389, 5th ed. ; 
412,6lhed. 

(q) Ibid, 348, Ut .Ml. ; 349, 2iid 
cd.; 362, 3rd cd.; 368, 4lh cd. 
379,f»th cd. ; 492, 6th cd. 
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A ^crgon may 
aHgign to him- 
self. 


Comparison of 
the title to real 
and personal 
estate. 


of the company, as to show that the proposed transfer 
will give a valid title to the shares sold (r). 

A recent act of parliament provides that any person 
shall have power to assign personal property, now by 
law assignable, directly to himself and another person 
or other persons or corporation, by the like means as ho 
might assign the same to another (s). Before this act an 
assignment by A. to himself and B. vested the wliole of 
tlic pro))crty in B. The same act renders criminally 
punishable tlic concealment, Avith intent to defraud, of 
any deed or Instrument material to a title or of any in- 
cumbrance, or the falsification of any pedigree on Avhich 
a title dcpends«(0« 

t 

From what has been said it Avil‘1 appear that the title 
to personal proj^erty is far mow^ sim])le than that to real 
estate. And amongst the ])lans which have appearc'd for 
the amendment of the law lias been cone for adapting ‘ 
the machinery of* the funds to the transfer of landed 
])roj)erty. IIj)on consideration, however, it will perhaps 
appear that the greater complexity of the title to lands 
arises ])artly from the nature of the ])r()pt‘rty, and partly 
from the more full poAver of disposition to Avliich lauds 
are suhjeetw* Ijaiulsy unlike stock, may he conv(‘rt(‘d 
from arable to pasture, may he cut up into roads, canals 
or railways, may ]>e sold by the foot for building ])ur- 
])()ses, may ho let upon lease for terms absolute or deter- 
minable, may be held fur life, or in tail, as avcII as in 
fi'C, and may be <lisposed of by contingent remainders, 
sbltllng uses and executor^' devises, Avithout the interven- 
tion of any t r ustees. l^crsonal property , on the con trary , 
cannot be settled Avitliout the intervention of trustees in 
Avhoin a great degree of personal confidence must neces- 

(r) Curting V. Ffight^ 2 Phil. s. 21. 

hlU. (/; Sect. 24, oxtciuled by stat. 

(s) Stat. 22 & 23 Viet, a 35, 23 & 24 Viet. c. 38, s. 8. 
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sarily be placed ; but when so settled, the thlc to it is 
soinetiines as long and intricate as that to real estate, 
irthc nature of lands could be altered, or if landowners 
were willing, in order to save themselves expense, to give 
up some of their powers of disposition, the title to real 
estate might doubtless be rendered as simple as that to 
jiersonal property. To the latter alternative, however, 
few, if any, Avould be inclined to submit. Whilst, there- 
fore, much might be done to sim])lify and improve our 
laws of ]>r()perty by an assimilation of the rules of real 
and personal estate, where the history of each forms 
the only ground of variety, care should be taken io 
j)reserve untouched such distinctions as arc founded on 
the broad basis of practical diflerence. 
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Referred to p. 221. 


Form of Letters Patent. 

Victoria by the grace of God of flie United Kingdom of 
Cireat Britain and Ireland Ciiicen Defender of the Faith to all 
to whom these presents shall come greeting Whereas A. B. 

of hath by his petition humbly represented unto us 

that he is in possession of an invention for • which 

tlie petitioner conceives will be of great public*utility. 'J'hat 
he is the true and first snventor thereof and the same is not 
in use by any other person or persons to the best of his 
knowledge and belief the petitioner therefore most humbly 
.jiraycd that we would be graciously jdeased to grant unto 
liim his executors aSministrators and assinrns our royal letters 
jiatent for the sole use benefit and aclvantage of his said in- 
vention within our United Kingdom of (ireat Britain and 
Ireland *the Channel Islands and Isle of Man [Coi.onies to 
I5E mentioned if any] for the term of fourteen years j)ur- 
suant to the statute’s in that case made and juovided [And 
WHEREAS the said A. B. liaih particularly described and 
ascertained the nature of the said invention and in wliat 
manner the same is to be performed by an instrument in 
writing under his hand and seal and lias caused the same to 

be duly filed in :] And we being willing to give 

encouragement to all arts and inventions which may he for 
the public good are graciously pleased to condescend to the 
jictitioner’s request Know ye therefore that we of our espe- 
cial grace certain knowledge and mere motion liavc given 
and granted and by these presents for us our lieirs and si/c- 
cessors do give and grdnt unto the said A. B. his executors 
administrators and assigns our especial licence full power 
sole privilege and authority that he the said A, B. his execu- 
tors administrators and assigns and i^very of them by himself 
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and tliemsdves or by bis or their deputy or deputies servants 
or agents or such others as he the said A. B. his executors 
administrators or assigns shall at any time agree with and no 
others from time to time and at ail times lureafter during 
the term of years herein expressed shall and lawfully may 
make use exercise and vend his said invention wiihin our 
United Kingdom of Great Britain and Ireland the Channel 
Islands and Isle of Man (a) in such a manner as to him the 
said A. B. his executors administrators and assigns or any of 
them shall in his or their discretion seem meet and that he 
the said A, B. his executors administrators and assigns shall 
and lawfully may have and enjoy the whole profit beneiit 
commodity and advantage from time to time coming growing 
accruing and arising by reason of the said invention for and 
during the terrp of years herein mentioned to have hold 
exercise and 'enjoy the said licences powers privileges and 
advantages hereinbefore granted or mentioned to be granted 
unto the said A. B. his executors administrators and assigns 
for an<l during and unto the full end and term of fourteen 

years from the day of a.d. next and imme-, 

diatcly ensuing according to the statute iA such case made and 
provided And to the end that he the said A. B. his executors 
administrators and assigns and every of them may have and 
enjoy the full benefit and the sole use and exercise of the 
said invention according to our gracious intention hereipbe- 
fore declared We do by these presents for us our heirs and 
successors require and strictly command all and every person 
and persons bodies politic and corporate and all other our 
subjects whatsoever of what estate quality degree name or 
condition soever they he within out United Kingdom of 
Great Britain and Ireland the Channel Islands and Isle of 
Man [Colonies to be mentioned if any] that neither tljcy 
nor any of them at any time during the continuance of the 
said term of fourteen years hereby granted cither directly or 
indirectly do make use or put in practice the said invention 
oi any part of the same so attained unto by the said A. B. 
as aforesaid nor in anywise counterfeit imitate or resemble 
the same nor shall make or cause to be made any addition 

(a) The Colonies should here be mentioned, if any, though it is not so 
stated in the printed form annexed to the Act 
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tliereunto or subtraction from the same whereby to pretend 
himself or themselves the inventor or inventors devisor or 
devisors thereof without the consent licence or agreement 
of the said A. B. his executors administrators or assigns 
in writing under his or their hands and seals first had and 
obtained in that behalf upon such pains and penalties as can 
or may be justly inflicted on such offenders for their contempt 
of this our royal command and further to#be answerable to 
the said A. B. his executors administrators and assigns ac- 
cording to law for his and their damages thereby occasioned 
And moreover we do by these preserfts for us our heks and 
successors will and command all and singular the justices of 
the peace mayors sheriffs bailiffs constables headboroughs 
and all other officers and ministers whatsoever of us our 
heirs and successors for the time being thafc they or any of 
them do not nor shall at any time during the sakl term hereby 
granted in anywise molest trouble or hinder the said A. B. 
his executors administrators or assigns or any of them or his 
or their deputies servants or agents in or about the due and 
Jawful use or exercise of the aforesaid invention or anything 
relating thereto Provided always and these our letters patent 
are and shall be upon this condition that if at any time during 
the said term hereby granted it shall be made appear to us 
our heirrf or successors or any six or more of our or their 
Privy Council that this our grant is contrary to law or pre- 
judicial or inconvenient to our subjects in general or that the 
said invention is not a new invention as to the public use and 
exercise thereof or that the said A. B. is not the true and 
first inventor thereof within this realm as aforesaid these our 
letters patent shall forthwith cease determine and be utterly 
void to all intents and purposes anything herein contained to 
the contrary thereof in anywise notwithstanding Provided 
ALSO and these our letters patent or anything herein contained 
shall not extend or be construed to extend to give privilege 
unto the said A. B. his executors administrators or assigns 
or any of them to use or imitate any invention or work whaw 
soever which bath heretofore been found out or invented by 
any other of our subjects whatsoever and publicly used or 
exercised unto whom our like letters patent or privileges have 
been already granted for the sole u|e exercise and benefit 
W.P.P. C C 
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thereof it Seing our will and pleasure that the said A. B. his 
executors administrators and assigns and all and every other 
person and persons to whom like letters patent or privileges 
have been already granted as aforesaid shall distinctly use 
and practise their several inventions by them invented and 
found out according to the true intent and meaning of the 
same respective letters patent and of these presents Pro- 
vided LIKEWISE nievertheless and these our letters patent are 
upon this express condition [that if the said A. B. shall not 
particularly describe and ascertain the nature of his said 
invencfon and in what tnanner the same is to be performed 
by an instrument in writing under his hand and seal and cause 

the same to be filed in within calendar months 

next and immediately after the date of these our letters 
patent] [and &ho if the said instrument in writing filed as 
aforesaid doek not particularly describe and ascertain the 
nature of the said invention and m what manner the same 
is to be performed] and also if , the said A. B. hif executors 
administrators or assigns shall not pay or cause to be paid at 
the office of our Commissioners of Patents for Inventions the 
sums following that is to say the sum of — ■ — — - pounds on 

or before day of a.d. and the stamp duty 

payable in respect of the certificate of such payment and the 

sum of — — pounds on or before the day of 

A.D. and the stamp duty payable in respect of the cer- 

tificate of such payment (6) And also if the said A. B. his 
executors administrators or assigns shall not supply or cause 
to be supplied for our service all such articles of the said 
invention as he or they shall be required to supply by the 
offices or commissioners administering the department of 
our service for the use of which the same shall be required 
in such manner at such times and at and upon such reason- 
able prices and terms as shall be settled for that purpose by 
the said officers or commissioners requiring the same that 
then and in any of the said cases these our letters patent and 
all liberties and advantages whatsoever hereby granted shall 
utterly cease determine and become void anything herein- 
before contained to the contrary thereof in anywise noiwitb- 

{by By list 16 & 17 Viet. e. $, no fees are now payable, but stamp 
duties only. Set ante, p. 2t4f, 





standing PaovxDBD that nothing herein contained shall pre« 
vent the granting of licences in such manner and for such 
consideration as they may by law be granted And lastly 
we do by these presents for us our heirs and successors grant 
unto the said A. B. his executors administrators and assigns 
that these our letters patent on the hling thereof shall be in 
and by all things good drm valid sufBcient and effectual in 
the law according to the true intent and meaning thereof and 
shall be taken construed and adjudged in the most favour- 
able and beneficial sense for the besj advantage of the said 
A. B. his executors administrators and assigns as well in all 
our Courts of Record as elNCwhere and by all and singular 
the officers and ministers whatsoever of us our heirs and suc- 
cessors in our United Kingdom of Groat Britain and Ireland 
the Channel Islands and the Isle of Man [Colonies to bk 
MENTIONED IF any] and amongst all and every the subjects 
of us our heirs and successors whatsoever and wheresoever 
notwithstanding the not full and certain describing the nature 
or quality of the said invention or of the materials thereunto 
•conducing and belonging In witness whereof we have caused 

these our letters to be made patent this — day of 

A, j), and to be scaled and bear date as of the said 

— (Jay of A, D. — in the year of our 

reign. 


c c 2 
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APPENDIX (B.) 

Referred to, pp. 240, 262, 265, 355, 357. 


Recital of in- 
tended mar- 
riage* 

Recital of poe- 
eeiiion of per- 
Bonnlty under 
a will. 


Recital of poa- 
seselon of 
stock. 


Recital of 
agreement to 
aaaign person- 
alty to trusteea. 


Marriage Selllemeni of a Share of a Testator*s Residuary 
Personal Estate and of Money in the Funds upon the 
usual Trusts, 

Tins Indenture made the day of 1860 Between 

Charles Catchpele of King Street in the city of London gen- 
tleman of tho first part Grace Gurney of Harley Street in 
the county of Middlesex spinster of the second part and 
Henry Hunter of Brixton in the county of Surrey Esquire 
John James of Lincoln’s Inn in the county of Middlesex 
Esquire and Leonard Lambert of Brighton in the county of) 
Sussex Esquire of the third part Whereas a marriage has 
been agreed upon'and is intended to be shortly solemnized 
between the said Charles Catchpole and Grace Gurney And 
WHEREAS under and by virtue of the last will and testament 
of John Gurney late of Harley Street aforesaid Esquire de- 
ceased which said will bears date on or about the ninth day 
of January 1840 and was proved in the Prerogative Court of 
the Archbishop of Canterbury (a) on or about the twelfth day 
of March 1840 the said Grace Gurney is now entitled to one 
equal undivided fourth part or share* or some other part or 
share of the residuary personal estate of the said testator or 
the stocks funds or securities in or upon which the same is 
or may be invested And whereas the said Grace Gurney is 
possessed of the sum of £5000 £3 per cent, consolidated 
bank annuities which said sum was lately standing in her 
awn name in the books of the governor and company of the 
Bank of England And whereas upon the treaty for the said 
intended marriage it was agreed that the said Grace Gurney 
should assign the said one equal undivided fourth part or 


(3r) See oafo, p« 306. 
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Bliare or o?her part or share to which she is entitled as afore* 
said of and in the residuary personal estate of her said late 
father unto the said Henry Hunter John James and Leonard 
Lambert their executors administrators and assigns upon 
and for the trusts Intents and purposes herejinafter expressed 
and declared of and concerning the same And it was also Recital of 
agreed that the said Grace Gurney should transfer the said J^^^er su^k 
sum of £5000 £3 per cent, consolidated 4)ank annuities of to trustees, 
which she is possessed as aforesaid into the names of the said 
Henry Hunter John James and Leonard Lambert to be held 
by them upon and for the trusts intents and purposes herein- 
after expressed eind declared of and concerning the same 
And whereas the said sum of £5000 £3 per cent, consoli- Recital of 
dated bank annuities hath been accordingly transferred by 2Jck*^acwrd- 
the said Grace Gurney out of her name inSo the names of ingly. 
the said Henry Hunter John James and Leonard Lambert 
and the same is now staliding in their names in the books of 
the governor and company of the Bunk of England as they 
the said Henry Flunter John James and Leonard Lambert do 
» hereby admit and acknowleilge Now this Indenture wit- Tettatuin. 
NESSETH that in pursuance of the said agreement in this be- 
half and in consideration of the said intended marriage she 
the said Grace Gurney with the consent and approbation of 
the saief Charles Catchpole testified by bis being a party to 
and executing these presents Hath granted bargained sold Astignment 
assigned and transferred and by these presents Doth grant 
bargain sell assign and transfer unto the safd Henry Hunter 
John James and Leonard Lambert their executors adminis- 
trators and assigns All that the one equal undivided fourth Parcels, thars 
part or share or othd* part or share of her the said Grace residue. 
Gurney under the hereinbefore mentioned will of her said 
late father John Gttrney of and in the residuary personal 
estate of her said late father and of and in the stocks funds 
and securities in or upon which the same now is or shall or 
may at any time or times hereaRer be invested and of and in 
the dividends interest and annual produce thereof And •all And all the 
the right title claim and demand whatsoever at law and in tke» 
equity of her the said Grace Gurney in and to the said one 
equal undivided fourth part or share or otlier part or share 
hereby assigned To have hold EEgsivc and take iLc said Habendum. . 
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Trust for lady 
till marriage. 


Power of at- 
torney. 


Trust of stock. 


one equal tindivided fourth part or share or other part or 
share intended to be hereby assigned of and in the residuary 
personal estate of the said John Gurney and the investments 
and income thereof unto the said Henry Hunter John Jtimcs 
and Leonard Lambert their, executors administrators and 
assigns In tkust for the said Grace Gurney lier executors 
administrators and assigns until the solemnization of the said 
intended marriago and from and immediately after the solem- 
nization thereof Upon and for the trusts intents and purposes 
and with under and subject to the powers provisos agree- 
ments and declarations liereinaftcr expressed and declared of 
and concerning the same And the said Charles Catchpole 
and Grace Gurney do and each of them doth hereby irrevo- 
cably nominate and appoint the said Henry Hunter John 
Janies and Leone'.rd Lambert and the survivors and survivor 
of them his executors administrators and assigns to he the 
true and lawful attornies and attorncy»of them the said Charles 
Catchpole and Grace Gurney and each of ihem ((>) in their 
his or her names or name to ask recover and receive from the 
executors of the will of the said John Gurney and all and 
every persons and person liable to pay or translcr the same 
the said one equal undivided fourth part or share hereby 
assigned and to give odectual discharges fur the same and on 
non-payment or non-transfer thereof or of any part thereof to 
commence carry on and prosecute any action or actions suit 
or suits or other proceedings whatsoever for obtaining pay- 
ment or transfer thereof And also for all or any of the said 
purposes from time to time to substitute or appoint any attor- 
ney or attornies under them or him And generally to do and 
execute all such other matters and thitigs in the premises as 
shall be necessary they the said Charles Catchpole and Grace 
Gurney hereby agreeing to allow and confirm whatsoever the 
said Henry Hunter John James and Leonard Lambert or the 
survivors or survivor of them his executors administrators or 
assigns shall lawfully do or cause to be done in the premises 
bynvirtue hereof And it is hereby agreed and declared by 
and between the said parties hereto that they llie said Henry 
Hunter John James and Leonard Lambert their executors 

(&) This power of atfomoy is not in ttciion which are assit^netl are 
absolutely necessary, ns the •ioirfs equitable only ; see ante, p. 11*2. 
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administrators and assigns shall stand possessed oT and inte- 
rested in the said sum of ^5000 £S per cent, consolidated 
bank annuities so transferred into their names as aforesaid 
In trust for the said Grace (Jurney her executors adminis- 
trators and assigns until the solemnization of the said in- 
tended marriage And from and immediately after the solem- 
nization thereof Upon and for the trusts intents and purposes 
and with underand subject to the powers provisos agreements 
and declarations hereinafter expressed and contained of and 
concerning tlie same And it is hereby agreed and declared 
by and between the said parties hereto that from and after 
the solemnization of the said intended marriage the said 
Henry Hunter John James and Leonard Lambert their exe- 
cutors administrators and assigns shall stand possessed of and 
interested in the said one eijual fourth part cf share or other 
j)art or share hereinbefore assigned of and in •the residuary 
personal estate of the said John Gurney and the investments 
tliereof and (he said sum of ^5000 .£.'5 per cent, consolidated 
bank annuities Upon Trust that, the said trustees or the 
•trustees or trustee for the time being of these presents do 
and shall either continue the same respectively in their re- 
spective actual states of investment or do and shall lay out 
and invest the same in any of the parliamentary stocks or 
public funds of Great Britain or at interest upon government 
or real securities in Ihiglnnd or Wales but not in stock of the 
Bank of England or Ireland, or in East India stock, or on 
real securities in Ireland (c) and do and shall from time to 
time alter and vary the said stocks funds and securities for 
or into others of a like nature as often as the said trustees or 
trustee shall think fit ^Providkd that every such investment 
alteration and variation be made with the consent of the said 
Charles Catchpole and Grace Gurney during tlieir joint lives 
and after the decease of either of them with the consent of the 
survivor of them (t/) and after the decease of such survivor 
at the discretion of the said trustees or trustee for the time 
being of thes6 presents And it is hereby agreed and declared 
by and between the said parties hereto that after th j solem- 
nization of the said intended marriage the said trustees or 


Trust for in- 
tomled wife till 
marriage. 


Trust of share 
of uersonalty 
ami of stock 
after marriage. 


Trust to con- 
tinue or vary 
investments. 


With consent. 


Declaration of 
trust of iiivest- 
menUk 


(c) See ante, pp. 258, 2(?0. 


(//) Sec ante, p. 201. 
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Trust for sepa- 
rate use of iii> 
tended wife for 
life. 


After decease 
of intended 
wife, trtist for 
•intended hus- 
band for life. 


After decease 
of survivor, 


trustee for*i]ie time being of these presents shall stand pos- 
sessed of and interested in the said share of the residuary 
personal estate of the said John Gurney and tlie investments 
thereof and the said sum of X'oOUO £3 per cent, consolidated 
bank annuities and the stocks funds and securities in or upon 
which the same may be invested and the dividends interest 
and annual produce thereof Upon and for the trusts intents 
and purposes an/i under and subject to the powers provisos 
agreements and declarations hereinafter expressed and de- 
clared of and concerning the same that is to say Upon xuLsr 
that they tlie said trustees or trustee for the time being of 
these presents do and shall during the life of the said Grace 
Gurney pay the interest dividends and annual produce thereof 
unto such person or persons as the said Grace Gurney shall 
from time to liftic notwithstanding her said intended or any 
future covertdi-e appoint by any writing under her hand hut not 
by any mode of anticipation and in* default of such appoint- 
ment into her own hands for ber solo and separate use (c) 
exclusive of the said Charles Caieh[)ole and of any rutiire 
husband but so that she shall not dispost; thereof in any mode’ 
of anticipation And the receipts in writing ol’ the said Grace 
Coirney or of such person or persons as she shall appoint to 
receive the said dividends interest and annual produce in 
manner aforesaid but not in any inode of anticipation shall 
notwithstanding her said intended or any future coverture he 
edectual discharges for the same And from and immediately 
after the decease of the said Grace Gurney Upon trust that 
the said trustees or trustee for the time being of these 
presents do and shall pay the dividends interest and annual 
produce of the said trust monies siocRs funds and securities 
unto or jjermit the same to be received by the said Charles 
Catehpole and his assigns for and during the term of his 
natural life And from and immediately after the decease of 
the survivor of them the said Charles Catehpole and Grace 
Gurney the said trustees or trustee for the time being of these 
presents shall stand and be possessed of and interested in the 
said trij^t monies stocks funds and securities and the dividends 
interest and annual produce thereof In trust for all and 


(<’)l»Sce avfe, p. 355, 
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every or such one or more exclusively of the otTlers or other trust for 

of the children or child of the said intended marriaiie with hi- 

, . * tiMulod hus- 

such provision fur tlieir respective imintenance and if luoie b.iud ami wife 

tlian one in such shares and proportions and subject to such j“iu*ly 
limitations and conditions over in favour of any others or other 
of the said children and in such manner ( /’) as the said 
Charles (yatehpole and (5 race (uirney by any deed or deeds 
insii unient or instruments in writing with §r without power of 
revocation and new appointment to be by them seahul and 
delivered in the presence of and to be attested by two or 
more credible witnesses shall jointly direct or appoint And Iu ilefault, as 
in default of such joint direction or appointment and so far shall 

ns any such joint direction or appointment if incomplete shall deed or will, 
not extend as the survivor of them the said Charles Catchpole 
and Grace Gurney by any deed or deeds iiistrnment or in- 
struments In writing with or without power o^rev ocation and 
new appointment to bo* by him or her respectively sealed and 
delivered in the presence ^of and to be attested by two or 
more credible witnesses or by his or her last will or any 
codicil or testamentary writing to he by liim or her respec- 
tively duly executed (and as to the said Grace Gurney not- 
withstanding any future coverture) shall direct or appoint 
And in default of such diroclion or appointment* and so far In default of 
as any such direction or appointment if incomplete shall not 
extend In tuust for all and every the children or child of chil- 

the said intended marriage who being a son or sons shall nt iweiity- 
attain the age of twenty-one years or being a daughter or one years, 
daugliters shall attain that age or marry under that age with twenty-one o/ 
the consent of her or their parent or parents guardian or marriage with 
guardians for the tinKj being and to be divided IjcTtwcen <>» 
amongst the said children if more than one in equal shares as 
tenants in common and if there shall be but one such child 
who being a son shall live to attain the age of twenty-one 
years or being a daughter shall live to attain that age or marry 
under that age with such consent a.s aforesaid then the whole 
shall be in* trust for that one or only child Ilut no oJiild Hotchpot 
taking any part of the said trust monies stocks funds and 
securities under any appointment to be made in exercise of 


(/) Set* ante, pp. §48, 249. 
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If no child 
shall become 
entitled. 


If intended 
husband shall 
die first. 

Trust for in- 
tended wife ab- 
solutely. 

If intended 
^vife shall die 
first. 

Upon such 
trusts as in- 
tended wife 
shall by will 
appoint. 

In default of 
appointment. 

Tyiist for next 
of kin of in- 
tended wife. 


Maintenance 
and education 
clause. 


any of the ^oresaid powers shall be entitled to any share of 
the unappointed part of the said trust monies stocks funds 
and securities without bringing his or her appointed share 
into hotchpot and accounting for the same accordingly (g) 
And if there shall be no child or children of the said intended 
marriage who shall become entitled to the said trust monies 
stocks funds and securities under the trusts hereinbefore 
declared then the laid trustees or trustee for the time being 
shall stand possessed of the said trust monies stocks funds 
and securities or so much thereof as shall not have been dis- 
posed of under the powbrs and authorities herein contained 
and the dividends interest and annual produce thereof (sub- 
ject nevertheless to the trusts hereinbefore declared) Upon 
and for the trusts intents and purposes liercinafter expressi d 
and declared of toad concerning the same that is to say If the 
said Charles Catchpole shall depart this life in the lifetime of 
tljc said Grace Gurney In trust for ihe said Gr.ace Gurney 
her executors administrators and assigns for her own benefit 
But if the said Grace Gurney shall depart this life in the 
lifetime of the said Charles Catchpole then after the decease 
of tlio said Charles Catchpole and such failure of cliildren as 
aforesaid Upon and for such trusts intents and purposes and 
in such manner as the said Grace Gurney by her last will or 
any codicil or testamentary writing to be by her duly exe- 
cuted notwithstanding her said intended coverture shall direct 
or appoint (A) And in default of such direction or appoint- 
ment and so far as any sucli direction or appointment if in- 
complete shall not extend In trust for the person or per- 
sons who under the statutes made for the distribution of the 
estates of intestates would at the dcce&se of the said Grace 
Gurney be entitled to her personal estate in case she had 
died possessed of the same intestate and without having been 
married and to be divided between or amongst the same 
persons if more than one in the shares in which the same 
would under the same statutes he divided between or amongst 
them Provided aiwats and it is hereby agreed and declared 
by and * between the said parties hereto that after the 
decease of the said Charles Catchpole and Grace Gurney 


(g) See art/t, p. 249.« 


(^) See ante, p. 217. 
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and whilst^ any child or children of the said inft^nded mar« 
riage being a son or sons shall be under the age of tuenty- 
one years or being a daughter or daughters shall be under that 
age and unmarried the said trustees or trustee for the time 
being of these presents do and shall apply the whole or such 
part as the said trustees or trustee for the time being shall 
think fit of the dividends interest and annual produce of the 
expectant or presumptive share of each sudk child in the said 
trust monies stocks funds and securities for or towards his or 
her maintenance and education or otherwise for his or her 
benefit and that the said trustees dr trustee for the time 
being may either themselves or himself so apply the same or 
may pay the same to the guardian or guardians of such child 
for the purpo«^e aforesaid without seeing to the application 
thereof (t) And do and shall layout and ii^vost the surplus 
if any of the said interest dividends and anniftil produce in 
the names or name of tilt said trustees or trustee for the time 
being in any of the stocks ^funds or securities hereinbefore 
mentioned to be from time to time altered and varied for or 
• into any other stocks funds and securities of a like nature as 
often as the said trustees or trustee shall diink fit so that the 
same may accumulate by ^^ay of compound inteiest and the 
accumulations to be so made shall be added to the fund or 
respective funds from which the same shall have proceeded 
and be subject to the same trusts and provisions in every 
respect and so that the dividends interest and annual ])ioducc 
of each such accumulated fund may he subject to the provision 
hereinbefore contained for the maintenance and education at 
any subsequent period of minority of the child f rom whose 
expectant or prcsumptfve share the same shall have proceeded 
pRov IDED ALSO and it is hereby agreed and declared that it 
shall be lawful for the said trustees or trustee for the time 
being of these presents during the joint lives of the said 
Chailes Catchpole and Grace Gurney with their consent in 
writing and after the decease of either of them with the con- 
sent in writin'g of the survivor of them which consent shall lie 
binding whether the said Grace Gurney shall be covert or 
sole and after the decease of such survivor at the discretion 


Accumulation 

clauise. 


Power of «(i- 
vanstitnonu 


(i) See ant 0 f pp, 257. 
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of the said^rustees or trustee for the time being to raise and 
apply a sufficient part of the expect^t share of any child of 
the ^said intended marriage in the said trust monies stocks 
funds and securities for or towards his or her advancement 
in the world notwithstanding* he or she shall not then have 
attained the age of twenty-one years or after he or she may 
have attained that age in the lifetime of the said Charles 
Catchpole and Gf'ace Gurney or the survivor of them Pro- 
Power to in- viDKD ALWAYS and it is hereby agreed and declared by and 

chaseVnands^" between the said parties hereto that it shall be lawful for the 

said trustees or trustee ^or the time being at any time or times 
during the lives or life of the said Charles Catchpole and 
Grace Gurney or the survivor of them with their his or her 
consent and approbation in writing signed with their his or 
her hands or hJtnd to convert intp money the whole or any 
part of the saifl stocks funds and securities and to lay out the 
monies arising thereby in the purchase of any freehold or 
copyhold estates in England or ,Wale8 of an estate of inhe- 
ritance in fee simple in possession free from all incumbrances 
except quit rents and copyhold and cpstomary dues and * 
services (A:) to be. conveyed or surrendered to the said 
trustees or trustee for the time being their or his heirs 
Trust for sale and assigns Upon XRUst nevertheless with the consent 
purclmwd approbation of the said Charles Catchpole and Grace 

Gurney or the survivor of them to be signified by writing 
signed with their bis or her bands or band during the life- 
time of them or the survivor of them and after the decease 
of the survivor of them then at the discretion and of the 
proper putbority of the said trustees or trustee for the time 
•' being of these presents to sell and dispose of the said estates 
which shall have been so purchased as aforesaid either by 
public auction or private contract in one lot or in parcels 
subject to such special conditions of sale and for such price 
or prices as to the said trustees or trustee for the time being 
shall seem reasonable with power at any public auction of the 
saKl premises or any of them to buy in the same or any of 
them and also to vary or rescind any contract for the sale of the 
same or any part thereof and to resell the same in manner 


(Ar)i See unfe, p. 262 , 
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Aforesaid without responsibility for any loss to b# occasioned 

thereby and to convey «nd assure the said premises which 

shall be sold to the purchaser or respective purchasers thereof 

or as he she or they respectively shall direct And upon Trust of tale 

TRUST to apply the monies arisinir from such sale after pay- . 

ment of the costs charges and expenses attending the same laid out. 

Upon and for such and the same trusts intents and purposes 

as the monies so raised and laid out in tha purchase of such 

estates were subject to before such purchase was made or 

would have been subject to if the same had not been laid out 

therein And also upon trust in ^hc meantime and until 

such estates shall be so resold to apply the rents and profits 

tliereof in such manner as the interest dividends and annual 

produce of the monies laid out in the purchase thereof would 

have been applicable under the trusts bereiabeforc declared 

in case such purchase had not been made It» reinq hereby Purchasod 

agreed and declared that the estates to be purchased under ^ 

1 • * r . 1 I 11 1 * 1 1 1 coriaidercd as 

this present power as afore^said shall when so purchased be money. 

considered as money and be subject to such and the same 

trusts in all respects as the moniCii laid out in the purchase 

thereof were subject to before such purcliase was made or 

would have been subject to if the same had not been laid out 

therein Provided always and it is hereby agreed and dc- Power of lenn- 

clarcd ty and between the said parties hereto that it sliall be to 

'' * .be nurchttsed. 

lawful for the trustees or trustee for the time being of the 

estates so to be purchased by virtue of such power as afore- 
said with the consent and approbation of the said Charles 
Catchpole and Grace Gurney or the survivor of them testified 
by some writing under their his or her hands or hand and 
after the decease of sAch survivor then at the discretion and* 
of the proper authority of the said trustees or trustee by deed 
M any time or times to demise and lease the same estates or 
any of them or any part thereof to any person or persons 
whomsoever for any term of years not exceeding twenty-one 
years to take effect in possession and not by way of future 
interest at the best yearly rent that can be had or gotten tfor 
the same and without any fine or foregift for the making 
thereof and upon such other terms and conditions as the said 
, trustees or trustee shall think fair and reasonable Provided Power for trus* 
ALWAYS and it is hereby agreed an4 declared by and between settle 
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with executors the said pafties hereto that it shall be lawful for the trustees 
trustee for the time being of thedfe presents with the con- 
sent in writing of the said Charles Catch pole and Grace Gurney 
during their joint lives and after the decease of either of them 
with the consent in writing of the survivor of them and after 
the decease of such survivor at the discretion of the said 


trustees or trustee to settle and ascci tarn in such manner as 
they or he shall (kern expedient the amount of any monies 
properties or cfTccts due to or claimed by them or him under 
these presents by virtue of the will of the said John Gurney 

ftTid to pass deceased and also to pass and allow the accounts of the per- 
their accounts* • . r .1 

son or persons paying over or transfei ring the same monies 

properties or c fleets or any part thereof and to accept any 
monies propeities or effects winch the said trustees or trustee 
fot the tune bcidg vvitli such consept or at such discretion as 
aforesaid shallMecm it expedient to accept in lieu of or satis- 
faction for the whole of the said premises hereby assigned and 
to give releases and dischaiges ^to the accounting party or 
partus foi the sime pienusLs or any part thereof as fully 
and effe( tuall) as the tiusteVs or trustee fpi the time being of 
those presents might or could do if they or he were absolute 
Power to nfir and beneficial owners or owner of sucli premises And if any 
to urburatioii* or difiiiultics shall at any time arise in relation to 

the s nd premises hereby a'^signed or any part thereof it shall 
be lawful for the trustees 01 trustee for the time being of 
these piesents if they or be shall think proper with such 
consent or at such discretion as aforesaid to refer any such 
disputes or difficulties to arbitration in the usual manner or 
otheiwisc to settle .x.id* adjust the same in such manner in all 
•respects as the said trustees or trust?e for the time being 
with such consent or at such discretion as aforesaid shall 


> IV..7cr for tAis- think proper Proviojd aiso and it is hereby further agreed 


tees to poht> 
and for- 
ebear exercise 
and enfor/ic- 
ment of powers 
and remedies* 


that it shall be lawful for the trustees or trustee for the time 
being of these presents in their or his discretion to postpone 
or forbear the exercise and enforcement of all or any of the 
powers and remedies hereby vested in or which shall or may 


be exercisable by such trustees or trustee by virtue hereof 


anything herein contained or any rule at law or equity to the 
Receipt clause, contrary notwithstanding Provided also and it is hereby 
agreed and declared by and between the said parties hereto 
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that the receipts in writing of the trustees or trustee for the 
time being acting in the*execiition of the trusts or powers of 
these presents for any monies payable to them or him by 
virtue of these presents shall effectually discharge the person 
or persons paying the same from all responsibility as to the 
misapplication or nonapplication thereof and from all obliga- 
tion of seeing to the application thereof (/) And also that it Power to ac. 
sliall be lawful for the trustees or trustee for the time being 
of these presents but during the lives of the said Charles 
Caichpole and Grace Gurney and the life of the survivor of 
them with their his or her consent irf writing to accept other 
real securities for any j)art of the said trust funds which may 
be invested in real securities and the interest thereof in lieu 
of and as a substitution for tlie hereditaments or any part of 
the hereditaments comprist?(l in any such secsirity And also And to dis- 
10 discharge from any sucli security any part ©r parts of the 
hereditaments therein comprised and without which the said mentscoin- 
trustecs or trustee shall deem the existing security or seen- 
ritics sufTicient and every such acceptance of a new security 
and every release of all or any part of the hereditaments 
comprised in the existing securities shall be binding on all 
persons interested in the said trust funds and the interest 
thereof and the persons deriving title to the hereditaments so 
rclcasecf shall not be obliged to inqtiiro into the suflleicncy in 
point of value or title of the substituted or retained security 
or securities Pkovided also and it is hereby further agreed Power to ap- 
and declared by and between the said parlies hereto that if 
the said trustees hereinbefore appointed or any or either of 
them or any future trustee or trustees to be appointed as here- 
inafter is mentioned sliall happen to die or shall go to reside* 
beyond the seas or shall be desirous of being discharged or 
shall decline or become incapable to act in the trusts or 
powers herein contained before the same shall be fully per- 
formed or otherwise satisfied then and in every such case it 
shall be lawful for the said Charles Catchpolc and Grace 
Gurney during their joint lives and after the decease of cither 
of them for the survivor of them and after the decease of 
such survivor for the surviving or continuing trustees or 


(0 See anU, p. Ki3. 
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trustee forcthe time being of these presents or f the acting 
executors or administrators of the lasj surviving or continuing 
trustee (and for this purpose a retiring trustee shall if willing 
to act in the execution of this power be considered a continu- 
ing trustee) by any deed or deeds instrument or instruments 
in writing to be by them him or her sealed and delivered in 
the presence of and to be attested by two or more credible 
witnesses to subs^tutc and appoint any other person or per- 
sons to be a trustee or trustees in lieu of the trustee or trus- 
tees so dying going to reside beyond the seas desiring to be 
discharged declining or<becoming incapable to act as afore- 
said (wi) And that when any new trustee or trustees shall 
have been appointed as aforesaid all the said trust estates 
monies and premises which shall be then vested in the trus- 
tees or trustee ^r the time being of these presents or in the 
heirs cxccutoriS or administrators of the last surviving or con- 
tinuing trustee shall with all convenient speed bo conveyed 
assigned transferred and paid so as effectually to vest the 
same in the surviving or continding trustees or trustee and 
such new or other trustee or trustees or if there shall be no 
surviving or continuing trustee then in sbeh new trustees or 
trustee only upon th‘e same trusts as are hereinbefore declared 
concerning the same or such of the same trusts as shall be 
subsisting or capable of taking effect And it is hereby agreed 
and declared that every such new trustee shall in all things 
act and assist in the management and execution of the trusts 
and powers to which he shall be so appointed as effectually 
and with the same powers authorities exemptions and dis- 
cretion as if he had been originally by these presents nomi- 
^nated ^"'trustee for the purposes aforesaid In witness 
whereof the said parties to these presents have hereunto set 
their bands and seals the day and year first above written. 


(ffi) See ante, p. 265. 
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A. 

Ability, representation as to, 79, 378. 

Abstract of title, 379. 

Acceptance of goods, what is, 38. 
of oiler, 77. * 

Acceptor of a bill, liability of, 81. 

Accumulation, restraint on, 245. 

Acknowleooment, remarks ^n, by wife, of the conveyance of her real 
estate, 3(>3, 

Act of bankruptcy, what is, 117, 128 — 133, 158, 157. 

%ond/itle transactions valid notwithstanding, 141. 

— See IIankhuptcy. • 

Action, chose in, 4, 111, 345, 348, 347, 377. — See Chose in Action. 
Actions, real, personal and mixed, 3. 
ex delicto ^ 81. 
personal, 82. 
for dilapidations, 84. 
of detinue, 3. 
of trover, 23, 43, 48. 
of replevin, 3. 
of debt, 5, 68. 

of debt by hvf^band for arrears of wife's rent, 347 • 
limitation of, 370 — 374. 

Ademption of specific legacy, 317. 

Adjudication of bankruptcy, 134. 

Administration, stamp on letters of, 331. 

limited, 330. 

husband's right to, of his wife’s cfiects, 347. 
Administrator durattte minore eelaitf- 3011^ 330* 
who appointed, 327. 
joint, 328. 

rights and powers of, 829. 

his year, ib, 

durante abseniid^ 330. * 
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Aoministbator pendente Hie, 330. 

eum iesiamento annexe, 33 1 • • 

* office of, not transmissible, 332. 

de bonis non, ib, 

not bound to plead the Statute of Limitations, 374. 

Admiralty, high court of, 58, 01. 

Admission of debt, 130. 

Advancement to children, to be accounted for in distribution, 833. 
form o3 power of, in a settlement, 395. 

Affidavit of debt, filing an, 130. 

Aoents, 368. 

Aoreements which require«to be in writing, 38, 40, 73. — See Con- 
tracts. 
stamp on, 74. 
by letter, 77. 

bonds for performance of, 10^ 

Alien, 43. 

may be bipikrupt, 125. ' 

Alienation of choses in possession, 32, 35. 
void, 44. 

involuntary, 47. ,, 

of choscs in action. 111, 112, 113, 343, 351. 

growth of right of testamentary, 294. — See Assignment. 

Alimony, 360. ^ 

Allowance of bankrupt, 113. 

Alteration of a deed, 83. 

Animals /ertf i}eilur<F, 19. 

Annuities, bank, — See Stock in the Funds, 

Annuity creditors, proof by, 137. 

apportionment of, 240. 

apportionable if given for maintenance, 241. 

legacy duty on, 316. 

warrant of attorney to secure, 94. 

^pe rsonal. 18 b. 

Anticipation, restraint on, 356. 

Appointment of portions, 217. 

illusory, 248. 

exclusive, i5. 

voluntary. 216. 

amongst a class, 249. 

to issue of a child, when good, 250. 

fraudulent by a father, 251. 

creating a perpetuity, 252. 

of new trustees, 264. 

by wife ill favour of her husband, 357. 

form of power of, amongst children, 392. 

form of power \if by wife, 304. 
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Appori%onm£nt of income, 240. 

Arhitration, 165 , ^ 

jurisdiction of the Courts in matters referred to, 105. 

act for determining difterences by, 107. 

power of assignees to submit to, 203. 

every aubnnssion may be made a rule of court, ItiS. 

revocation of submission to, 16. 

death of parties, 150. 

Arbitrator may state special case, 174. 

on failure of parties, judge may appoint, 160, 176. 

death of, 170. 

appointiiient of, i6. 

two may appoint umpire, 176. 

Arrangements by deed between a trader and his crediiops, 115, 118, 

^;! 2 . 

untU-r control of court of bankruptcy, 1 18, 122. 
Arrears of rent, 101. 

of rent, limitation of actions for, 872. 

action by husband for, of rent of wife’s dictate, 347. 

of interest on bond, 103. 

of interest, limitation of actions for, 372. 

of dower, 372. * 

Articles of association, 204. 

quue ip.vR usu coiisumuntur, 239. 

Assent of executor, 301. , 

Assets, executor not liable beyond amount of, 314. 

Assignees of bankrupt, 110, 141. 
ofliciul, 135. 
of insolvent, 151. 

what ]iroceedings of. require consent of creditors, 203. 
Assignment of choses in possession, 32, 33, 35. 

of clioses in action. 111, 112, 351. 

notice of, 377. 

of breaches, 104. 

of lettcisi- patent, 222. 

of copyright, 227. 

in trust for creditors, 117. 

of wife’s reversionary choses in action, 351. 

inquiry as to prior, of chose in action, 377. 

of choses in action, form of an, 389. 

Association, memorandum of, 202, 203. 

. articles of, 204. 

Assumpsit, 68. 

Attorney, warrant of, 93. 

execution and attestation of warrant of, 95. 

warrant of, fortneirly executed by insolvent debtor, 153. 

power of, on assigning ad^gal chose In action, 111. 

D P 2, 



404 INDEX. 

AttobmeTi po^er of, construed strictly, 368. 

form of a power of» 390. « 

not liable as a trader to Che bankrupt laws, 123. 
Auction, sale by, 40. 

Award, 171.^ 

time of making, i&. 

enlargement of time of making, t3. 

must be certain and final, 173. 

setting aside, V74. 

effect of, 178. 

performance of, ib. 

for payment of inone}^, creates a debt, 

under seal not a deed, 179. 

stamp on, tb, 

limitation of actions on, 373. 


B. 

Bailee, possession of, 26, 39. 

Bailment, 25. 

Bank annuities. — Sec Stock in the Fui^ds. 

notes, title to, 365. 

Banking companies, 195. 

act for incorporation of, 198.* 

Bankruptcy> who may tiv; bankrupt, 124. 

of joint stock conipanics, 199. 
of a trading partnership, 286. 
act of, 48, 117, 126, 133, 156, 157. 
registration of deed of composition, 116, 118. 
concerted, 128. 

petitioning creditor, 131, 133. 
fiat, 133. 

goods in bankrupt’s possession, order or disposition, 50. 
.choses in action in bankrupt’s possession, order and dis- 
position, 377. ' 

former revival of debt barred by, 72. 
court of, 91, 133, 139. 

judgment on warrant of attorney or cognovit, in case of, 
96. 

how assignees sue for debts, 114, 280. 

exercise of powers by assignees in, 246. 

when assignment in trust for creditors an act of, 117. 

adjudication of, 134. 

proof in, 136, 139. 

debts paid rateably in, 143. 

certificate, 146. 

uncertificated baAi^krupt, 147. 
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BankruAct does not determine a submission to arbiH'ation* 170l 
voluntary ^signment void in event of, 272. 
consent of creditors to proceedings of assignees, 293* 
deed of arrangement to be registered, 120. 
after registration the court has jurisdiction, ib. 
protection after notice of registration, ib* 
provision in case debtor cannot obtain assent of requisite 
majority of creditors, 121. 
debtor limy petition against himself, 127. 
judgment debtor summons, 128, 129, 137. 
debtor to be examined, 129. 
tiling affidavit of debt, 13^. 
admission of debt and non-payment, ib* 
wliut are reckoned debts, 132. 
gazette is evidence of, 135. 
oflicial assignee, 135, 141. 
creditors* assignee, 140, 141. 
contingent liabilities, 137. 
interest, costs, 138, 144. 
apportionment of rent, 138. 
debt payable bjyr instalments, ib. 
unliquidated damages, ib» 
premiums on policies of insurance, 130. 
cour?may expunge or reduce proof, ib. 
creditor holding security, ib. « 

power to mortgage or pledge bankrupt's properly, 142. 
power to sell debts, goodwill, &c., 143, 
rlividend, ih. 
allowance, ih. 

jiower to Kus]>t?nd proceedings, 145. 
power to wind u)» estate by deed, iK 
order of disebarge, 11-7. 
entry of proceedings on record, ih, 
pauper and lunatic prisoners, 157. 
half-pay^ See., ib. 
sequestration, ib, 
of non-traders, 149. 

act:* of, 15G, 
lying in prison, 157. 
escape, ib. 

declaration of insolvency, ib. 
judgment debtor summons, ib, 

B AKNAKD*s Act, itow repealed, 185. 
llASTARf), gift by will to, 322. 

Bi.n i:i ir i:, charge l»y clergyman on, void, 87. 

right of no, ni nation to, docs not pass to assignees, 
sequestration of, in bankruj^cy, 158. 
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^E<tUB8T of stoctf in the funds, 189. 
executory, 237- 

general, operates as an exercUe of a general power, 247. 

to charities, 320. 

to illegitimate children, 322. 

to joint tenants, 323. 

to tenants in common, ih, 

to a class, ih» 

Bills of exchange, 79. « 

what prohibited, 80. 
indorsement of, 81. 

HabiJity of drawer and acceptor, ib, 
protest of, 16. 

consideration presumed, 82. 

have no preference over other simple contract debts, 
105. 

uli^Mya carry interest, 107. 
title to, 3G5. 
of lading, 35, 58. 
of sale, (iliiig of, 46. 

Bona notabilia, 306, 310. 

Bond, 101. 

to induce cohabitation void, 85. 
for past cohabitation good, t6. 
single, 102. • 

with condition, ih,* 
stamp on, 103. 

Joint, 276, 278, 28 K 
Joint and several, 286. 
for performance of agreements, 104 
interest of money secured by, 107. 
limitation of actions on, 371. 
voluntary, 105. 

Bonus, 240^ 

BotroMiiY, IGS. 

Bk BACHES, assignment of, 104. 

« Beitibii possessions abroad, copyright in, 228. 
ships, 52. 

Brothers, right of, under Statute of Distributions, 333. 

BuiLDiKQ societies, 211, 212. 


C, 


Capias ad satisfaciendum, writ of, 100. 
Casts, copyright in, 230, 

Certificate of ship's registry, 
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C'EtiTiFic^TE, bankrupt's, 146. 

of mortgage and sale of ships, 67. 
of shares or stoqk, 206. 

Chancery, Court of, investments of, 182, 269. 

order of, restraining transfer, 376. 
C'liARACTER, representations as to, 79. 

Charities, bequest to, 320. 

C' HARTER party, 68. 

companies incorporated by, 191. 

Chattels which descend to the heir, 9. 
personal, 2. 

of wife belong to her husband, 3 14. 
real, 1 . * 

vegetable, 16. 

sale of, ill market overt, 366. 

Children, appointments to, 247, 249. 
younger, 250. 
in ventre, tfr. , 
vesting of portions of, 254. . 
maintenance of, 264, 265, 361. 

form of power of maintenance of, in a settlement, 394. 
covenant to settle \)roperty on, 271. 
gifts to illegitimate, 322. 
gifts to,a6., 324. 

shares of, under Statutes of Distribution, 333. 

custody of infant, 359, 361. 

order to settle property on, 361. 

form of powers of oppointment amongst, 392. 

form of trusts for, 393. 

Chose in action, 4, 5, 345, 346, 347. 

assignment of legal. 111. 
assignment of equitable, 112. 
right of husband to wife's legal, 346. 
right of husband to wife's equitable, .347. 

S tattle of Limitations as to, 370. 
notice of assignment of, 377. 
in possession, 4, 6. 

alienation of, 32, 36, 47. 
title to, 366. 

Statutes of Limitation as to, 370. 

Civil law, age at which a will may be made by the, 296. 

•degrees of kindred traced according to the, 334. 
rules of the, as to restraint of marriage, 340. 

Class, appointment amongst a, 249. 
bequest to a, 323. 

Clauses Consolidation Acts, 192, 193. 

Clergyman, insolvent, 151. 
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Clergyman, bankrupt, 158. 

action for dilapidations, 64.* 
waste by, 65. 

Coat armour, 13. 

Co-DEBTOR, payment by, 285. 

Cognovit, 93. 

execution and attestation of, 05. 
to be filed within twenty-one days, 96. 
effect of, in case of bankruptcy, ib. 

Cohabitation, bond to*induce, void, 85. 

bond for past, good, ib. 

Colonies, patent for, 222. 

copyright in, 228. •' 

Commission of bankruptcy, 133. 

Committee of lunatic entitled to stock, 1S6. 

man, liability of provisional, 292. 

Common Law Procedure Acts, 1854 and 1860. 113. — And sec Statutes. 
Companies, joint stocVi, 191. — Sec Joint Stock Companies. 
Comparison of titled to real and personal estate, 380. 

Composition with creditors, 115. 

act to facilitate, 122. 
by assignees of bankrupt, 283. 

Concerted bankruptcy, 128. 

Consent to change of iiivostznents, 261. 

forfeiture on marriage without, 341. 

Consideration necessary *to a contract, 68* 
executed, 69. 
illegal, ib, 
vuluahle, 70, 71. 
good, ib, 

must be in writing to form a written contract, 75. 
why presumed to a note, 82. 

Consols, 182. — See Stuck in the Funds. 

Contingency, proof of debts payable on, 137. 

CoNTiNGEMC littLilitics, proof of, in bankruptcy, 

remainders, none in personal estate, 244. 

Contracts, 66. 

by deed, 83. 

when writing required to, 36, 40, 73. 
definition of, 68. 
parol, ib, 

with unlawful object, 84w 
with lawful object, ib, 
by way of gaining void, 88. 
for restraint of traae, db. 
usurious, 88. 
for sale of goods, 3tj. 
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Contributories, 208. 

Conversion of money into Isnd or land into money, 262. 
Conveyancer, ceriilicated, has no general lien, 80. 

Convicts, -V4. 

CopvRiowT, 224. 

in eiicylopipdias, reviews, 8ic., 225. 

in dramatic and musical coini>osition8, 220. 

foreigner entitled to, 

registry of proprietors, 227. 

assignment of, ih. 

personal property, 228. 

in ])rints, maps, &c., 228, 229. 

in sculptures, 230. 

paintings, drawings and photographs, 231. 
international, ib, 
newspajicrs, 233. 
in designs, i6- 
CORTORATIUNS, 191. • 

Costs, of writ of mandamus, 61. 

proof of, in bankruptcy, 138. 
of trustees, 2G7. 

C'o-st;KETiEs, 109. 

County Courts, registry of judgments in, 100. 

Court for Divorc*and Matrimonial Causes, 360. 

dissolution of marrij^e, 860, 361. 
protection of wife deserted by husband, 360. 
alimony, ih, 

judicial separation, 361. 
wife a feme sole, ib. 

custody, maintenance, &c., of children, ib, 
settlement on judicial separation, ib. 

Covenant, lOl . 

to insure against fire, 161. 
stamps on, 103. 

for settlei^eiit of wife’s future properly, 2T0. 
to settle husband’s property, 271. 
joint, 276, 278, 282. 
joint and several, 28'lv 

not to sue one joint and several debtor, 285. 
for title, 879. 

Creditors, gifts for defrauding, 45, 272* 

• remedies of judgment, 99. 

composition with, 115, 118, 122, 
assignment in trust for, 117. 
petitioning on bankruptcy, 131. 
proof by, holding security, 139. 
assignees of, in bankrupf|y,. 1 40. 
voluntary settlement void as against, 272. 
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Creditors^ trust Ibr payment of, when revocable, 272. 

consent of, required for what proceedings of assignees, 203. 
may by custom take out administration, 328.' 

Statutes of Limitation not affected by death of, 374. 

Crops, 17. 

Crown debts, 02. 

in bankruptcy, 144. 
jewels, 13. 

right of, to intestate's estates if no next of kin, 336. 

Customs of London and York, 333. 
of Wales, ib, 
of trades, 369. 

D. 

Damages, actions which sound in, 66. 
liquidated, 67. 
limitation of actions for, 373. 

Death, actions by executors in case of, 62. « 

of creditor, efTect of, 374. 
of debtor, effect of, tfr. 

De bonis non, administration, 332. 

Debt, action of, 5, 66. 

by husband for arrears of wife's rents, 317. 

Debts, bow assignable. 111. « 

barred by bankruptcy, 72. 

burred by Statute of Limitations, revival of, ib, 

incurred during infancy, 73, 78. 

involuntary alienation of, 113. 

of record, 01. 

crown, 02, 144. 

judgment, ib. 

execution for sums over SOL, 48. 

charge on stock of judgment, 188, 213. 

specialty, 101. 

simple contract, 104. 

interest on, 107. 

wbcu taken in execution, 113. 

payment of, 114. 

appropriation of payments, ih. 

filing an affidavit of debt, 130. 

admission of, ib* 

proof of, in bankruptcy, 1 36. 

set-off of mutual, in bankruptcy, 137. 

all debts in bankruptcy paid rateably, 143. 

voluntary, when exempt from probate duty, 311. 

payment of, by executor, ib. 

satisfaction of, by legacies/i318. 
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Dzbtb, p%tnent of, by adfoinifttrator, 320* 
husband's liability to wife's, 333. 
covenant to indemnify husband against wife's, 3^8. 
litnication of actions for, 370 — 374- 
charge of real estate for payment of, 37d. 
notice to debtor on assignment of, 112, 377* 

Debtor, notice to, on assigning the debt, ib. 

bankruptcy of. — See Bankruptcy. 
insolvent. — Sec Insolvent Debtor§. 

protection of, after notice of registration of deed of arrange- 
ment, l20. 

appointment of, executor, 303.^ 

effect of death of, 374. 

joint, beyond sea , 283. 

and creditor, defects in the law of, lO.'i. 

Decease of person giving power of attorney, 308. 

Declaration of insolvency, 127. 

Decree of a court of equity, 99. 

Deed, title deeds pass by conveyance of the lands, d. 

tenant for life entitled to a possession of the deed^i, 1 1 • 

alienation by, 35. 

contracts by, 83, 

alteration or rasurc of a, ib, 

solicitor's lidh on, 29. 

boxes, 13, 

of arrangement, 118. 

^ stamp duty on, ib. 

Deer, 19. 

Defeazance to warrant of attorney, 93. 

Decrees of kindred, how traced, 334. 

Di:livery, alienation of personal chattels by, 33. 
constructive, 31, 39. 
order, 35, 305. 

Demonstrative legacy, 317. 

Denizen may be bankfupt, 125. 

Descent, remarks on law of, 330* 

to distant heirs and kindred, 338. 

Designs of articles of manufacture, copyright in, 233. 

Detinue, action of, 3. 

limitation of action of, 370. 

Dilapidations, 61. 

Directors of joint stock companies, powers of, 291. 

notice to, ib. 

Disabilities, savings of, 370, 372, 373. 

Disclaimer of title or speciOcation of invention, 220. 

Dishonour of bill or note, notice of, 82. 

Dissolution of marriage, 360, 361. 



412 


IN1>£X« 


Distant heirs and kindredt remarks on descent to« 338* 
STRESS by husband for arrears of wife’s rent,J347. 
Distribution, Statutes of, 332. 

remarks on law of, 336. 

Distringas, 187. 

DiviDKNns, payment of, in bankruptcy, 1*43. 
apportionment of, 240» 
unclaimed, of stock in the funds, 375. 
Divorcb, Court for, 360.^ 

Dock warrants, 36. 

Domicilk, 298, 299. 

Donation mortis causd ^ 300. 

Dower, legfacy in lieu of, 318. 

limitation of actions for arrears of, 372. 
Dramatic pieces, copyri|$ht in, 220. 

Drawee of a bill, 80. 

Drawer of a bill, ib, 

liability of, 81. 

Drawinos, copyright in, 231. 

Durante absentia, administrator, 330. 

mtfiore eetaie, administrator, 302, 330. 
DwBi4EiNa Act, Labourers, 212. 


K. 

K DUCAT I ON of children, provisions for, 236. 

form of power of, in a settlement, 394. 
Kjectment, by one executor, 303. 

Keection, that lands should not be sold, 263* 

Kl.ro IT, writ of, 49, 

KMnL.EMRNTS, 17. 

Knc YCR or a:di as, copyright in, 226. 

Knoravinos, co(^right in, f '^9. 

Kquv^aseb chose in action, 6. 

Kquity, decree of Court of, 99. 
life interest in, 238. 

considers as done what is agreed to be done, 262. 
of wife to a settlement, 348. 

Krasure, 83. 

Escape, limitation of action for, 373. 

BwTate^, none in personal property, 7, 236. 

ExctiEuuBR bills, 268. 

Exclusive appointment, 248. 

Execution on a judgment, 47. 

• ill case of bankruptcy, 97. 

sale of goods, how aCTi^ted by, 366. 
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Kxecui%r, actions by, for injury to estate of deceasetl, 62. 

actions aga^ist, for wrong done by deceased, 64. 

liability of, carrying on trade, 289. 

appointment of, 301. 

assent of, ih, 

of executor, 302. 

appointment of debtor, 303. 

survivorship of office of, ib, 

renunciation by one in the lifetinse of another, ib. 

de son tort, 304. 

acts oT, before probate, 303. 

power of, 312, 313. 

purchase from, ib, 

his year, ih, 

liability of, 314. 

his former right to the residue, 324. 
now trustee for the next of kin, ib, ^ 

Executors, any one may>perform acts of administration, 303. 
all must join in bringing actions, ib, * 
as to ejectment, ib, 

administrators and assigns, use of the words, 213. 
of objects of a power cannot take under an appointment, 
249. 

prote<^ion to, 314. 

not bound to plead the Statute «f Limitations, 374. 
Executory bequests, 237. • 

interests in personal estate, 243, 

Executrix, married woman, 302. 


F. 


Factors, 368. 

Farm buildings, 14, ^ ^ 

Father, appointmen^a by, must not be for bis own benefit, 231. 
bound to maintain his children, 236. 
right of, under Statute of Distributions, 333. 

Felony, forfeiture on conviction of, 44. 

Feme covert, 340. — Sec Married Woman and Wife. 

Fer^ naiura, animals, 19. 

Fiat in bankruptcy, 133. — See Bankruptcy. 

Fieri /acias, writ of, 48. 

securities which can be taken under, 113. 
limitation of action for money levied under, 373. 
Fines for copyhold estates, limitations of actions for, 16. 

Fire insurance, 162. 

Fish, 19. 
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Fixturf.s, 13, 

agricultural, 14. 
when demised, 16. 

Foreign judgment, 99. 

inventions, 218. 

Forfeiture of goods, 44. 

France, convention with, as to copyright, 232. 
Fraud on a power, 261. * 

Frauds, Statute of. — S|fe Statute 29 Car. If. c. 3. 
Fraudulent preference, 142. 

Freehold land societies, 212. 

Freigiit, 69. 

Friendly societies, 209. 

Fruit, 17. 

Funds, the.— See StocU in the Funds. 

Future property, covenants to settle, 270, 271. 


G. 

Game, 20. 

Gaming, 88. 

Garnisiier, 1 13. 

Gazette evidence of bankruptcy, 186. 

General lien, 28. 

ship, 68. 
legacy, 317. 

Gift and delivery, 33. 

for defrauding creditors, 46. 

Goods, property in, 22, 48. 

constructive delivery of, 34. 

sale of, 36— “43, 77* 

what is an acceptance of, 38, 39. 

forfeiture of, 44- 

mortgage of, 46. 

gh't of, 4or life, in law, 236. 

in equity, 238. 

stolen, 366. 

limitation of actions for, 870. 

Government securities, what arc, 258. 

Grant of goods, 32. 

Guardians, effect of concurrence of, in settlements, 342. 


H. 

Half blood, claim in distribution equally with the whole, 334, 336. 
* Hawks, 19. 

Heir locrtns, 12. 
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II KIR, Specialty debts in which he is bound, 101. 
lie IRS, word inapp1ica]^1e to persona! estate, 242. 

remarks on descent to distant, 338. 

II E of goods, 2(>. 

IloLOER of u bill or note, 8*2. 

Horses, sale of stolen, 307. 

Hotchpot, clause of, in settlements, 249. 

advancements to be brought into, on intestacy, 333. 
form of clause of, in a settlement^ 393. 

Hounds, 19. 

11 usd AND, covenant to settle his property, 271. 
no duty on legacy to, 313. ^ 
ancient rights of, 343. 
right to wife's chattels personal, 344. 
gifts by, to wife of jewels and trinkets, 345. 
his right to wife's legal choscs in action, 346. 

equitable choses i|^ action, 347. 
efTect of his assignment, 349. 

his assignment of his wife's reversioAary choses in action, 
351. 

his liability to his wife's debts, 353. 

fraud on bis marital rights, 15. 

covenant to indemnify, against wife's debts, 358. 

his rigjfit to the custody of infant children, 359. 

and wife, remarks on law of, 36^ 


1 . 


Idiot, 43. 

transfer of stock of, 186. 

Illegality of contracts, 69, 84. 

Illegitimate children, gift to, 322. 

Illusory appointments, 248. 

Immoral publication, 16. 

Importation of foreign reprints of English books, ^3, 
Imprisonment of d«Jt>tor in execution, 100. 

discharge of insolvent from, 149, 150. 
saving of disability of, 370. 

Income, apportionment of, 240. 

Incorporation of joint stock companies, 197. 
Incorporeal personal property, 180. 

anciently none, 4. 


Indemnity of trustees, 263. 

Indorsement of sale of ship on certificate of registry, 54, 
of bills and notes, 79, 80, 81* 
special, 81. 
in blank, id. 

Industrial and provident societies ^2 11. 
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Infancy, confirmation of debt incurred in, 73. 

saving of disability of, 370. 

Infant, 43. 

cannot be a bankrupt, 123. 

stock of, 186. 

executor, 302. 

legacy to, 316. 

marriage settlements of, 342. 

custody of, 339tf» 

Inferior courts of record, 91. 

judgments of, 100. 

Injunction, writ of, 60. , 

Injury, actions by executors in respect of, 62. 

actions against executors in respect of, 64. 

Insolvency, 149, 153. 

declaration of, 127. 
in the colonies, 128. 

Insolvent debtors, court for relief of, now abolished, 155^. 

^schedule of, 152. 
discharge of, 149, .152. 

warrant of attorney formerly executed by, 153. 
lN8rF.cTORsmp, deed of, 113. 

Insurance, 159. 

of life, 159, 160. 
fire, 161. 

relief against forfeiture by breach of covenant, 162. 
lessor to have benetit of informal, li>. 
of ships, 163. 

protection of purchasers against breach of covenant, 164. 
companies, 206. 

Interest, legal rate of, 88. 

on bills and notes, 89. 
on judgment debt, 99. 
on bond, 102. 
on debts, 107. 

appropriation of payments towards, 114. 
rebate of, in bankruptcy, 136. 
proof of, in bankruptcy, 137. 
on debts proved in bankruptcy, 144. 
always apportioned, 240. 
limitation of actions for arrears of, 372, 373. 
*T'*.TER^ation Ai. copyright, 231. 

Intestacy, 327. 

Inventor of patent, 218. 

Investment of settled funds, 257. 

form of trust to continue or vary with consent, 391 . 
consent to change,* 261. 
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IncLANDi^real securities in, 2^8. 

Irish patent, 222. ^ 

Issue, appointment to, 2d0. 

J. 

Joint bequest, no lapse by decease of one legatee, 323. 
bond, all must sue, 27d. 

release by one obligee bars all, ib, 
form of, 2S'1‘. 
and several bond, ib, 
covenant, 278. 

form of, 282. 

and several covenant, 284. 

and several debts in bankruptcy, 28<J. 

debtors, 283. 

liability, 281. 

and several liability, 283. 

•of partners, 283. 

owners, 270. 

trustees made, 277. 

shares of, under a will, need not vest at the same time, ib, 
limitation to them, their executors, administrators nnd 
assigns, ih. 

Joint stock comparJes, 191. 

incorporated by charter or act, ib, 

inconvenience of unincorporated, 194. 

registration act, 19C. 

banking, 195, 198. 

letters patent, 195, 

registry oftice, 197, 205. 

liability of shareholders in, 195, 198, 201, 202. 

batikruptcy of, 199. 

with limited liability, 201. 

shares in, not good!}, wares or merchandize, 209. 
j)owcrs of directors of, 291. 

liability of provisional committeemen of pro- 
jected, 292. 

provisional registration, 197. 
complete registration, 197, 204. 
incorporation, 197, 204. 
acts, objects of, 199. 
winding-up acts, 199, 207. 
act, 1802.. 201. 

mciriorandiini of association, 202, 203. 
articles of association, 204. 
shares personal estate, 205. 
register of mem]^crs, ib. 


W.P.P. 


E i: 
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Joint stock comKfanies, name of limited company to be painte^ up, 205. 
judgment debts, 213. 
name may be changed, 204. 
certificate of shares or stock, 205. 
register evidence, ib. 
register of morfgages, 206. 
special resolution, ib» 
liquidators, 208. 
contributories, ib. 

JuDOE’s order, 93. 

Judgment, effect of, on goods, 47. 

debt, a debt of record, 92. 
debtor summons, 1^8, 129, 157. 
on warrant of attorney or cognovit, 90. 
in case of bankruptcy, 97, 144. 
carries interest, 99. 

entitled to preference in administration, ib. 
foreign, ib. » 

registry ^f, in county courts, 100. 
charge of, on stock, 188. 
charge of, on shares, 213. 

limitation of actions for monc^ secured by, 371. 

Judicial separation of husband and wife, 301. 


K. 

Kin, next of, their right'to administration, 328. 
how traced, 334. 

Kindred, degrees of, how traced, ib» 

remarks on descent to distant, 338. 


' L. 

LABpURERV DWldling^ Act, 1855* •212. 

Lands, sale of, 35. 

investment of settled funds In purchase of, 202. 

Lapse, 323. 

Legacies, no action at law for pecuniary, 0. 
payment of, 315. 
duty on, ib. 

no duty 6n, to husband, wife or royal family, 315,, 316. 

to infants, ib. 

duty on annuities, ib, 

specific, 816, 317. 

ademption of, 317. 

demonstrative, ifr. ^ 
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r.CGAciEa^ general, 317. 

in lieu of dov^r, 318. 
satisfaction of debts by, <6. 
satisfaction of portions by, 319. 
to cliarities, 320. 
to illegitimate children, 322. 
lapse of, 323. 
to children, 324. 
limitation of suits for, 371. 

Legatee, rights of residuary, 322. 

I^EssoR to have benefit of informal insurance, 102. 

I.ETTEUs»Patcnt. — See Patent, 105, 2iy. 

J^EVAUi facias, writ of, 49. 

Liability, limitation of, by letters^patent, 195. 
ill joint stock company, 201. 
joint, 282. 

joint and several, 283. 
of partners in tsade, 285. 
of executor carrying on trade, 289. 
of executor for debts, 313. 

License, letter of, 115. 

to use patent, 221. * 

Lien, 27. 

how lost, 30,^1. 
of solicitors, 29. 
of vendor, 40. 

on property from covenant to settle, 271, 272. 

Life insurance, 159. 

no estate for, in personal property at law, 230. 
bequest of term for, 237. 
interests in equity in personalty, 238, 242. 
right of tenant for, as to bonus, 240. 
apportionment of income of tenant for, ih. 

Limitations, Statute of, 370. 

a executors or administrators not bound to plead, 

374. 

operation of, barred by charge of real estate, 

375. 

operation of, not barred by charge of personal 
estate, 

Limited Liability Act, 200, 202. 

Liquidated damages, 67. 

Lithograph, copyright in, 230. 

Loan societies, 211. 

London, custom of, 294, 335. 

Lords, House of, a superior court of record, 91. 

Lost article, 23. 
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Lunatic, 43. 

* transfer of stock of, 186. 


M. 


Maintenance, crime of, 5. 

of children, provisions for, 254, 255. 
form of power of, in a settlement, 394. 

Maker of promissory not^ 80. 

Mala fides on receipt of money or negociable securities, 365. 
prohibiia, 84. 
j/t i5. 

Mandamus, writ of, 60. 

Manufactured goods, property in, 37. 

contract to furnish, 369. 

Manufactures, patent for new, 216. 

copyright in designs for articles of manufacture, 233. 
Maps, copyright in, 22?l! ^ 

Marines, wills of, ai^l administration to, 295, 310. 

Marital rights, fraud on husband's, 353. 

Market overt, sale of chattels in, 366. * 
sale of stolen goods in, ih. 

Marks, trade, 234. 

Mahriaue, a valuable consideration, 70, 272. 
restraints on, 310. 
consent to, 341. 
brocage, ib, 

agreement on, must bo in writing, 74. 
settleiuent on, 272, 342. 
divssolutioii of, 360, 361. 
form of a setUement on, 388. 

Married woman, 44. 

when she may be bankrupt, 125. 
executrix, 302. 

•Saving of disability of, 370, 

See W iFE, 

Matrimonial causes, court for, 360. 

\Iemorandum in writing, wbat is, 39, 77* 

Minor, will of, now invalid, 295. 

See Children and Infant. 

Models, copyright in, 230. 

■Al K V . title to, 365. 

Monopolies, statute of, 214. 

Moktqaqe of goods, 36, 46. 

of ships, 56. 

of ships, certificate of, 57. 

limitation of action for money secured by, 371. 
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MoRTTS^raw«d, donation, 300. 

Mortmain, statute of, 319. 

Mother, right of, undAr Statute of Distributions, 333» 
Musical compositions, copyright in, 22(i. 


N. 

Navy, wills and administration to seamen in the, 297, 311, 331. 
Necessaries, husband bound to supply his Hrifo with, 353, 3(51. 
Neqociable securities, title to^ 365. 

See Bills of Exchange and Promissory Notes. 
Nephews, appointment to, 2€30. 

Newspapers, copyright in, 233. 

Next of kin, right of, to administration, 32S. 

their interest vests from the dcce;isc of the intestate, 32!' 
how traced, 334. 

Note of a contract, what is, 39, 77. 

Notl.s, promissory, 80, 172. 

not preferred in administration, 105. 
carry interq^;t, 107. 
title to, 305. 

Notice of di.shonour of bill or note, 82. 

to debtor on assigning the debt, 112. 
to one ])aAner notice to all, 291. 
to trustees on assigning stock, 377.» 

Nuncupative will, 295. 

who may now make, 296. 


O. 


Orjec ts of a contract, lawful or unlawful, 1^4, 

Oi-FER, acceptance of, 77. 

OrricER, bankrupt, 1.57. 

Official assignees, 133. 

Order and disposition, goods in, of bankrupt, 50. 

choses in action in, of bankrupt, 877. 
Ownership, personal property the subject of absolute, 7, 9* 


P. 


Paintings, copyright in, 231. 

Palatine courts, superior courts of record, 91. 
Paraphernalia, 345. 

Parliament, the supreme court, 91. 

Parol, contracts, 68- 
Particllar lien, 27. • 
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Partners, liability of, 285. 

bankruptcy of, 2S6« 
ostensible, 288. 
retiring, tb, 
deceased, th 

by participation in profits, 289. 
liability for each other’s acts, 290. 
notice to one notice to all, 291. 

Part owners of ships, ^3. 

Patent, <213, 281. 

stamps on, 215. 
term of, tb. 

for new manufactures bnly, 216. 
first inventor of, 217, 218. 
specification of, 217, 219. 
disci iinicr, 220. 
register of, 221. 

vesting of, iif'inorc than twelve persons, tb. 
license to iin , \b. 

Scotch and lush, 222. 
nssignincnt of, tb. 
rogistc r of proprietors of, 223. 
tenants in cotiitnon of, 281. 
form of letters patent, 383. 

Pa» n, 20, 10. 

I’ati i , 80. 

I’lYMFM of debts, 111. 

of inttiist, 117. 

of debts 111 binkiuptcy, 143. 

Pi NAt T\, 67. 

Pi n hi a, limitation ol ar tions tor, 373. 

Pi Nui N ri ho, ndininistr itor, 330 
Pi uiodk ai works, cop}riglit in, 225. 

Pi urLTui iii s, 2 I f. 

* ill c SCI CISC of powers, 252. 

Pi ksonai propel t^, the subject of absolute ownership, 7. 
^ annuity, 180. 

Petitioning creditor on bankruptcy, 131. 

compounding with, 133. 
PiiOTooRAPiis, copyright in, 231. 

Pious uses, 203. 
saP^^ANs^ copyright in, 229. 

Pleiioe of goods, 26, 16. 

by factor or agent, 368. 

Policy of insurance, 139. 

Portions, appointuient of, 217. 

vesting of, charged o^ land, 254. 
satisfaction of, by legatte», ul9. 
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Possession, choses in, 4. — See Ciioses in Possession. 
goods in, of bankrupt, «> 0 . 

Possibility, 237. 

bow alienable, ib. 

Po^^ER of attorney, 111 . 

construed strictly, 368L 
decease of person giving, ih, 

payment by trustee, executor, or administrator, in 
pursuance of, 16. 
form of a, 390. 

Powers, 22- 

of appointment amongst cbibfren, 247» 24-9, 250. 
assignees of bankrupt may exercise, 240. 
frauds on, 231. 

perpetuity in excrci'^e of, 252. 

to appoint new trustees, 2G4. 

form of j»ower to appoint new trustees, 390. 

given to married women, 357. ^ 

form of, of appointment amongst cUildrei^ 393. 

form of, given to a wife, 394. 

Pn IMOGEN IT TRE, remarks on, *#37. 

PuiNTs, copyright in, 220. • 

Prorate, Court of, 305, 306, 300. 
of willsa 305. 

acts of executor before, i 6 . 

in whicli court to bo taken out, .'?06. 

in principal registry, 307. 

ill district registry, 1 * 6 . 

evidence required on, ib. 

in common form, 308. 

per testes, ib, 

county courts, 300. 

stamp duties on, ib, 

when exempt from stamp duties, 310. 

of seamen*^ wills, 31 1. 

I’lioFiTS of partnership, participation in, 280. 

l^KOMisE implied, 68 . 

insuiiicient of itself to form a contract, 71. 

Promissory Notes, 80, 112. 

not preferred in administration, 105. 
carry interest, 108. 
title to, 365. 

Proof of debts in bankruptcy, 136. 

PuorKRTY, real and personal, 3, 7. 

in Hritisb slitps, 52. 
iirgoods, 22. * 
requisite to a grant, 32. 
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Protest, 81. 

^Provisional committee-man, liability of, 292. 

Public officer of bankings company, 200. 

Publication, immoral, 86. 

Purchase of land, irivc?stinent of sctrled funds in, 262. 

PuuciiASCR from executor not bound \o see to the application of his 
purchase money, 312. 
protection of, in bankruptcy, 142. 


11 . 


Rasurf. of deeds, 8.3. 

Real estate, charge of, for payment of debts, 375. 

Real securities, what arc, ‘25S.* 
in Ireland, ifj, 

Receii't by surviving joint owner, when good, 2S0. 
by one executor a gootl discharge, 303. 
by execLit<)r on sale a good discharge, .312. 
by husband wife’s chose in action, 340, 3 tO. 
clause in settlements, 26.3. 

form of a, 398. 

RF.GOaN1ZANCE, 100. • 

limitation of actions on, SCI. 

Record, debts t)f, 91, 
courts of, ib, 

of proceedings in bankruptcy, 147. 

R^ruRF.Ner to /irhitration, * 166 . 

revocation of, 168. 

by assignees in bankruptcy, 29.3. 

Registration of bill of sale, 46. 

of ships, .32. 

certificate <jf, 54. 

of transfers of ships, 55. 

of deeds of arrangement, 118, 120. 

of joint-stock companies, 197. 

oP banking companies, 204. 

of cc»pyrights, 227. 

of SCI ilptvires, 230 , 

in court of probate, 307. 

Reimbursement of trustetes, 263, 264. 

Release by one joint obligee bars ail, 276. 

of one joint debtor discharges all, 2S2. 
of one joint and several debtor, 284. 
by husband of wife’s reversionary chose in action, 352. 
of money charged on real estate, ib. 

Rent, arrears of, 101. ^ 

payment of, in bankruptcy, 144. 
limitatiou of actions for, 372. 
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Renunciation of ofBce of executor, 30S. 

Replevin, action of, 3, 

limitation election of, 370. 

Reputed ownership, 47, 48. 

of chose in action, 377. 

Residuary legatee, rights of, 322. 

Residue, former right of executors to, 324. 
right of next of kin to, 32t5. 
form of assignment of a sliare in, 390. 
Respondentia, 103. 

Restraint on anticipation, 356. 

on marriage, 340. 

Retainer by executor of his own debf, SO,'*. 

hy administrator of his own debt, 329. 
Reversion ary cIjosc in action of wife, assignment of, 351. 
Reviews, copyright in, 225. 

Uevucation of the trusts of a settlement, 273. 

of a will, 298. ' 

Roval family, no duty on legacies to, 31C. 

Rule in Shellcy*s case, 243. 


S. 


Sale of goods, 3(^43, 77. 

of goods in market overt, 300. 

of goods hy factor or agent, 308. ^ 

of lands, direction for, converts them into money in c<|uily, 202. 
• of ships, certificate of, 57. 

Salvage, 28. 

Satisfaction of debts by legacies, 318. 

of portions by legacies, 319.^ 

Savings banks, 211. 

Scire facias to revive a judgment, 94. 

Scotch patent, 222. 

Sculptures, copyright in, 230. 

Seamen, wills of, 297. 

probate of wills of, 311. 
administration to effects of, 331. 

Securities of creditor, how affected hy composition, 110. 
for money won at play, 88. 
proof in bankruptcy by creditors holding, 139. 
government, what are, 2.58. 
real, what are, ih. 
real, in Ireland, ib, 
stolen, 3G7. 

Separate use, trust for w&man’s separate, 304. 

• furiii of a fru-st for, 392. 
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Skparation of hysband and wife, 357. 

H^j^ouESTRATioN of prodts of bankrupt, 158. 

Settlement of personal property, 236. 

wife’s equity for a, 348. 

covenant for, of wife’s future property, 270. 
covenant for, of husband’s property, 271. 
voluntary, void as against creditors, 272. 
voluntary, binding on settlor, 273. 
for settlor’s own benefit revocable, ib. 

voluntary, it personal estate, not void against subsequent 
purchasers, 274. 
stamps on, ib, 
on marriage, 272. • 
by infants, 342. 

form of a marriage settlement of residuary personal estate 
and stock in the funds, 380. 

Shares in joint>6tock companies, 191, 205. 

sale of, 209. 
transft'r of, 879. 
title to, ib, 

Shelley’s case, rule in, 2V3. 

S II IPS, 52. 

register, no trusts entcre<l on, 53. 
transfer of ]»ro])erty in, 55. 

e<|uities may be enforced agaiii.st owner and mortgagees, 

mortgage of, 50. * 

no stanqi duty on transfer of, 57. 

certificate of registry, 54. 

certifieate of mortgage of, 5(i. 

insurance of, 103. 

Shops in the city of Londop are market overt, 300, 

SiONATUKE to contracts, 77. 

Simple contract debts, 104. 

limitation of actions for, 373. 

Sisters, ri^bt of, Ainder Statute of Distributions, 338. 

Soldiers, wills of, 290, 297. 

probate of wills of, 311. 
administration to eifects of, 331. 

Solicitor, lien of, 29. 

not liable as such to bankrupt laws, 125. 
cannot charge for professional trouble as trustee, 207. 
JSpecialty debts, 101. 

• limitation of actions for, 371, 372. 

Speci nr legacy, 316. 

Spw'iricATioN of patent. 219. ' 

S’^AMP duty, none on agreement for sale of g^ods, K>, 
none on transfer of ships, 57. 
ou agreciuenta, 7 
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Stamp duty on bills and notes, 83. 

on warrants of attcnrney^ OE 

on bonds, 1^4. 

on covenants, ib, 

on contract notes, 186. 

on policies of life insurance, l(il. 

on awards, 179. 

on letters-patetM, 215. 

on settlements, 274. 

on probates, 309. 

on legacies, 315. 

on letters of administration, 331. 

on shares of intestate’s estates, 33ti. 

Statute of frauds. — See statute 29 Car. 11. c. 3. 

Stati Ti:s cited. 

13 I'^dw, I. c. IS, (ele*»it,) 48. 

13 Kdvv. 1. e. H), (intestates,) 327- 

13 Edvv. 1. c. 45, ire facias') t 94. 

4 ICdw. 111. c. 7, (action by executors,) 61. 

15 Edw. HI. c. 5, (executors,) th, 

SI Edw. III. c. 11, (adtninllitrator,) 327. 

21 Hen. VIII. c. 5, (neftt of kin,) 328. 

27 Hen. Vlll. c. 10. (Statute of Uses,) 11, 71,239. 

32 Hen. VI I c. 37, (arrears of rent,) 347. 

37 Hen. VIII. c. 9, (interest,) 5, 108. 

2 & 3 Phil. Sc Mary, c. 7, (stolen horses,) .367. 

13 I'-liz. c. 5, (gifts 'for defrauding creditors,) 45, 49, 272. 

•13 Eliz. c. 7, (hankrnpts,) 127, 1'33. 

13 Eli/., c. 20, (charges on benefices,) 87. 

27 Eli/., c. 4, (volutitary .settlements,) 274. 

31 Eliz. c. 12, (stolen horses), 368. 

21 Jac. I. c. 3, (patents,) 214, 215- 

21 Jac. I. c. 16, (Statute of l.iinitations,) 72, 78, 370, 373. 

22 & 23 Car. II. c. 30, (distribution,) .329, .332, 333. 

2J) Car. 11. c. 3, (Statute of Frauds,) ss. 1, 2. .3^. 

8. 4, (contract in writing,) 40, 73, 272, 314. 

s- 5, (will of real estate,) 296. 

6. 16, (writ qT fieri facias j) 48. 

s. 17, (sdfe of goods,) 37, 38, 180, 209. 

88. 19 — 21, (nuncupative testament,) 295. 

8. 22, (revocation of will of |icnional esUtc,) 290. 

8. 23, (soldiers and mariners,) 297. 

8. 25, (liusband,) 333, *347. 

1 Jac. II. c. 17, (<listribulion,) 3.32. 

4 & 5 Will. & Mary, c. 2, (custoir*#of York,) 29 4. 

7 & 8 Will. III. c- 38^ (custom of Wales,) ib, 

5 Sc 0 Will. HI- c. i], (judgments,) 104. 
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Statutes cited* 

9 & 10 Will. III. c. 16. (arbitration.) 167, 174, 175. 

2 Anne, c. 6, (custom of York,) 294.* 

3 Sr 4 Anne, c. 9, (promissory notes.) 6, 112. 

4 Anne, c. 16, (nuncupative testaments,) 295, 296 
4 & 6 Anne, c. 16, (bond debts.) 103. 

7 Anne, c. 25, (promissory notes,) 5, 112. 

8 Anne, c. 19, (copyright,) 224. 

9 Anne, c. 14, (money won at play.) 88. 

12 Anne, stat. 2, c. 16, (usury,) 89. 

I Geo. I. stat. 2. c. 19. (stock.) 183, 184, 190. • 

II Oco. I. c. 18, (custom of London.) 294. 

7 Geo. II. c. 8, (stock jobbing,) 88, 185. 

8 Geo. II. c. 137 (copyright in prints, &c.) 229. 

9 Geo. II. c. 36, (mortmain,) 319. 

19 Geo. II. c. 37, (ship insurance,) 160, 163. 

7 Geo. Hi. c. 38, (copyright in prints,) 229. 

14 Geo. HI. c. (life insurance,) 160. 

14 Geo. HI. c.^78, (Metropolitan Building Act,) 162, 

17 Geo, HI. c. 30, (bills of exchange,) 80. 

17 Geo. IH.c. 67, (copyright in prints, &c,) 229. 

36 Geo. IH.c. 62, (legacy duty,) 301% 316, 316. 

38 Geo. HI. c. 71 (copyright in sculptures, &c.) 230. 

88 Geo. HI. c. 87, (infant and absent executor 302, 330. 

89 & 40 Geo. HI. c. 98, (ncciiinuluttons,) 245, 

41 Geo. HI. c. 107, (copyright.) 224. 

46 Geo. IH. c. 135, (bniikruptcy.) 111. 

48 Geo. III. c. 88, (bills of exchange,) 80, • 

48 Geo. HI. c. 123, (discharge of small debtors,) 155. 

49 Geo. 111. c. 121, (bankruptcy,) 141. 

54 Geo. IH. c. 56, (<^pyright in sculptures, &c.) 230, 

*34 Geo. IH.c. 156, (copyright,) 224. 

65 Geo. IH. c. 184, (stamps,) 40, 309, 310, 316, 331, 336. 

60 Geo. 111. c. 60, (unclaimed dividends,) 376. 

66 Geo. lH.«c. 137, (bankruptcy), 14). 

3 Geo. IV. c. 39, (warrants of attorney and cognovits,) 93, 96. 

4 Geo. IV. c. 83, (factors and agents.) 368. 

6 Geo. IV. c. 16, (bankruptcy.) 50, 73. 97, 118, 133, 140, 141, 146, 
246, 273, 282, *87. 

6 Geo. IV. c. 94, (factors and agents,) 36^. 

7 Geo. IV, c. 6, (bills and notes,) 80. 

7 Geo. IV. c, 46, (banking companies,) 195. 

70eo. IV. c. 67, (insolvency,) 149. 

7 & 8 Geo. IV. c. 29, (stolen goods.) 367. 

9 Geo. IV. c. 14, (written^ contracts,) 38, 73, 75, 77, 78, 79, 114, 
283. 373. 

9 Geo. IV. c. 82, (felony,) 44. 
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Statutes pited. 

0 Geo. IV. c* 92, (savings banks,) SIO. 

10 Geo. IV. c. 50, (frfendly societies,) 210, 

11 Geo. IV. & I Will. IV, c, 20, (seamen's wills,) 297, 311. 

c. S8, (insolvency,) 149. 
c. 40, (executors trustees of residue,) 324, 
c. 4G, (illusory appointments,) 248. 
c. 65, (iiifuuts, idiots and lunatics,) 186. 

1 Will. IV. c. 7, (judgments,) 98, 

1 & 2 Will. IV. c. 32, (game act,) 20, 21. 

•c. 56, (bankruptcy court,) 50, 114, 124, 133, 134. 

2 & 3 Will. IV. c. 40, (seamen's wills), 311. 

3 & 4 Will. IV. c. 15, (copyright in dramatic works,) 226. 

c. 27, (rniiitatioiis.) 370, 371, 372, 373. 
c. 42, 8. 2, (actions by n^l ugainst^^^ecutors,) 
62, 63. ^ 

8. 3, (limitation,) 371^ 373, "37^. 

. 8. 4, (disabilities,) 3*71. 372, 373, 074. 

8. 5, (acknowlcdgmcrS,) 872. 
ss. 28, 29, (interest,) 108. 

8. 3^9, (arbitration,) 168, 171* 

V 40, (witnesses on arbitration,) 169. 
c. 47, (bankruptcy,) 124. 

•c. 74, (fines and recoveries,) 350, 352. 
c. 98, (bills and notes,) ^9. 
c. 105, (dower,) 318, 

4 & 5 Will. IV, c, 22, (apportionment of income,) 240, 241. 

* c. 25, (seamen's pay,) 31 1 . 

c. 29, (real securities in Ireland,) 258, 259. 

c. 40, (friendly societies,) 210. 

c, 94, (public ofticer,) 11^. ^ 

5 & 6 Will. IV. c. 41, ( securities forjllegal consideration,) 85, 88, 89. 

c. 83, (patents,) 216, 217, 220. 

6 & 7 Will. IV. c. 32. (building societies,) 211, 212. 

c. 5^, (copyright in prints, &c.) 2^9. 
c. 76, (newspapers,) 233. 

7 Will. IV. & 1 Viet. c. 26, (wills,) 190, 243, 294, 295, 296, 297, ^ 

298, 307, 308, 323, 324. 
c. 73, (public officer,) 195. 

1 & 2 Viet. c. 96, (banking companies,) ib, 

c, 110, ss. 9, 10, (execution of warrants of attorney,) 
95,124, 149. 

s. 12, (seizure of notes and securities,) 1 1^. 272. 
s. 13, (judgments a charge on real estate,) 144* 
88. 14, 15, (cbar||ing stock,) 188, 189, 213, 272. 

8. 13, (imprisonment,) 100. 

8. 17, (interest on judgment debt,) 99. 
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Statutes cited. • ^ 

^ 1 & 2 Viet, c. 110, s, 22, (judgment of inferior courts,) 100. 

8. 35, (discharge,) loOf 

s. ^6) (petition by creditor,) 150. 

8. 37y (vesting order,) 151. 
s. 45, (assignees/) ib* 

8. 47, (sale,) ib. 
s. 48, (mortgage,) i5. 

Sg 55, (bcncOce,) ib, 

8. 50, (officer,) ib, 

s. 50, (voluntary preference,) 152. 

K. f>2, (dividend,) 151. 

8. 50, (schedule,) 152. 

ss. 70, 71, 72, (examination,) ib, 

B, 75, (discharge,) 152. 

ss. 70, 77, 78, (postponement of discharge,) 153. 
8. 70, (costs,) ib, 

8. 80, (annuities,) ib,^ 

9 SS. 87, 88, 80, (future execution,) ib, 

88. 00, 01, (freedom from execution,) ib, 

2 & 3 Viet. c. 11, (bankruptcy,) l‘/4, 141. 

c. 29, (bankruptcy,) 98, 121, 1 11. 
c. 87, (usury,) 80. 

c. 54, (custody of infants,) 350, 360. c 
c. 67, (patents,) 216. 

* 3 & 4 Viet, c. 73, (friendly societies,) 210. 

c. 82, (stock, judgments,) 188, 272. 
c, 1 10, (loah societies,) 211. 
c. Ill, (banking companies,) 105. 

5 Viet. c. 5, (Court of Exche«|uer in equity,) 187. 

6 Viet, c- 30, (fac8rrs and agents,) 368. 

c. 45, (copyright,) 224, 225, 226, 227, 228. 

c. 70, (staiiTps on probates,) 800. 

c. 85, (banking companies,) 195. 

c.^100, (copyright in designs,) 251. 

c. 116, (insolvency,) 158, 154, 155. 

c. 122, (bankruptcy,) 50, 72, 124, 134, 280, 282, 287. 

6 & 7 Viet. c. 65 (copyright in designs,) 284. 

c. 66, (index to warrants of attorney,) 96. 

7 & 8 Viet. c. 12, (international copyright,) 231, 282. 

c. 82, (bank notes,) 80. 

c. 66, (aliens,) 44. 

c. 69, (patents,) 216, 220. 

c. 70, ^arrangements between debtors and creditors,) 

122 > 

c. 76, (transfer of property,) '237. 
c. 96, (iiisolvcnc)'.) 100, 124, 134, 133. 



INDKX. 


431 


Statutes cited. 

7 & 8 Viet.* c. 110, (Joint stock companies.) lOl, 190, 197, 198, 199iP 
c. Ill, (ftinkruptcy of joint stock compauies,) 199. 
c. 118, (banking companies,) 191. 19S, 199. 

S & 9 Viet. c. 10, (Companies Clauses Consolidation Act,) 192, 193, 
19K 

c. 18, (lands clauses consolidation,) 192. 

c. 20, (railways clauses consolidation,) ih. 

c. 48, (bankrupt’s oath.) 121. ^ 

c. 62, (unclaimed dividends,) 376, 377. 

c. T6, (leg-acy duty,) 301, 315. 

c. 93, (copyright in colonies,) 228. 

c. 97, (stock,) 187, 190,* 

c. 106, (real properly,) 33, 237. 

c. 109, (gaming and wagering,) 88. 

c. 127, (execution,) 50, 100. 

9 8: 10 Viet. c. 27, (friendly societies,) 210. ^ 

c. 93, (dc^th by accident compensation,) 62, 63. 
c. 95, (small debts,) 6, 92, 100. « 

10 & 11 Viet. c. 14, (markets clauses consolhiution,) 192. 

c. 15, (gas cladscs consolidation,) t6. 
c. 17, (wat^r clauses consolidation,) ih, 
c. 27, (harbours clauses consolidation,) ih, 

0k 34, (paving clauses consolidation,) ih, 
c. 65, (cemeteries clauses ^consolidation,) ih, 
c. 78, (joint stock companies,) 196, 197, 198. 
c. 83, (aliens,) 44. 
c. 95, (copyright in colonies,) 228. 
c. 06, (trust funds.) 270. 

c. 102, (bankruptcy and insolvency,) 121, 150, 151, 
155. 

] 1 & 12 Viet c. 29, (hares,) 20. 

c. 45, (WiiuUng-up Act,) 200. 
c. 86, (bankruptcy,) 124. 

12 & 13 Viet. c. 67^(sequcstration,) 151. ^ 
c. 74, (trustees* relief,) 270. 
c. 110, (small debts,) 92. 
c, 106, (bankruptcy,) 124, 146. 

8. 6, (court,) 91, 134, 147* 

B. 11, (commissioners,) 134. 

a. 12, (appeal,) 144. 

8. 66, (who traders,) 125. 

8. 67, facts of bankruptcy,) 126. 

8. 68, (composition deeds,) 118. 

8. 71, (compounding with petitioning creditor,) 
• 133. 

SB. 78, 79, (affidavit of debt,) 130. 
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Statutes cited. ^ ^ 

« 12 & 13 Viet. c. 106, 88. 80 — 84, (admission of debt,*) 130, 131. 

B. 88, (time,) 131. 

8. 89, (petition,) 127- 
8. 101, (adjudication,) 131. * 

8. 104, (adjudication,) ib, 

8. 115, (concerted act of bankruptcy,) 128. 
8. 125, (order and disposition,) 47, 50. 

I*. 126, (voluntary gifts,) 273. 

8. 129, (one year’s rent,) 144. 

8. 133, (executions, &c.) 07 1 142. 

8. 134, (fraudulent preference,) 142. 

8. 135,' (warrants of attorney,) 97. 

8. 136, (warrants of attorney,) 93, 96. 

8. 137, (warrants of attorney,) 96. 

8. 140, (joint creditors,) 287. 

8. 141, (assignees,) 114, 140, 147. 

8. 142, (assignees,) *40, 147. 

8. 147, (powers,) 246. 

8. 152, (joint debts,) 280. 

8. 153, (suits,) 293. 

8. 154, (arbitration,) ih. 

8. 168, (clerk’s pay,) 144. 
s. 169, (labourer’s wages,) 
ss. 171—183, (proof,) 136. 137, 138. 

8. 184, (execution,) 97, 98. 

8. 197, (surplus,) 144. 

8 . 198, (ccrtiiicatc, ) 146. 

8. 199, (certificate,) ib, 

8. 200, (certificate,) 146, 282. 

81^04, (promise to pay barred debt,) 72. 

8. 224, (arrangements by deed,) 118. 

8. 233, (gazette,) 135. 

8. 277, (alien, &c.) 125. 

4 ' *c. 108, (winding-up amendment,) 200. 

13 & 14 Viet, c. 21, (interpretation,) 172. 

c, 35, (Court of Chancery,) 313, 329. 
c. 60, (Trustee Act, 1850,) 266, 267. 
c. 61, (small debts.) 6, 92. 

8. 83, (railways,) 200. 

c. 97, (stamps,) 94, 103, 275. 

c. 104, (Designs Act. 1850.) 230, 231. 234. 

c. 115, (friendly societies,) 210. 

14 8l 15 Viet. c. 8, (designs,) 234. 

c. 25, (agricul ural fixtures, emblements,) 14, 18. 
c. 99, (evidence,) 169. 
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Statutes cited* 

15 & i6 Vict. c. 3, (admiiiistration for crown,) 330. 

c. 6 , (Jesigns,) 234. 

c. 12, (international copyright,) 230, 232, 233. 

c. 24, (wills amendment,) 290. 

c. 31, (industrial societies,) 211. 

c. 54, (small debts,) 92, 100. 

c. 55, (trustees,) 266, 267. 

c. 65, (friendly societies,) !^0. 

c. 76, (common law procedure,) 66, 68, 94, 114, 303. 
S. 83, (patent law amendment,) 214, 216, 217, 219, 
220, 221, 222. 224. 

16 & 17 Vict. c. 5, fstamps on pate^its,) 215, 222, 386. 

c. 51, (succession duty,) 275, 277, 316. 

c. 59, (stamps,) 161, 194. 

c. 63, (stamps on life policies,) 1^ ^ 

c. 70, (lunatics,) 186, 187. 

c. 107, (copyright,) 228. 

c. 115, (patents,) 216, 217, 218,^19. 

c. 123, (friendly societies,) 210. 

17 & 18 Vict. c. 16, (county* courts jurisdiction,) 92, 155. 

c. 25, (industrial and provident societies,) 211. 
c. 36, (bills of sale,) 47. 

%. 83, (bills of exchange and promissory notes,) 83. 
c. 90, (repeal of usury la^s,) 89. 
c. 101, (friendly societies,) 210. 

c. 104, (Merchant Shipping Act,) 29, 52, 53, 55, 56, 
57, 58, 298. 311. 
c. 119, (bankruptcy,) 135. 
c. 120, (Merchant Sliipping Repeal Act,) 52. 
c. 125, (Common Law Procedure Act, 1854,) 4, 

88. 3, 6, 7, (arbitranon,) 167. 

S8. 5. 9, (award,) 174, 176. 

s. 11, (proceedings at law may be stayed by 
^ arbitration,) 166. 

8. 12, (appointment of arbitrator by a judge,) 
169, 177. 

s. 13, (death of arbitrator,) 170. 

8. 14, (appointment of umpire,) 176. 
s. 15, (time for making award,) 172, 177. 

8. 16, (possession of lands,) 178. 
s. 17, (submission to arbitration by consent 
may be made a rule of court,) los. 
s. 60, (court may examine judgment debtor as 
to dc^ts owing to him,) 113. 
ss* 61, 65, (garnishee,) 1 13. 
ss. 68, 69, (w^it of mandamus,) 60. 

r F , » 
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^TATUTES cited. , f 

17 & 18 Viet. c. 125, 8. 78, (order for resytution of chattels,) 4. 

ss. 79 — 82, (writ of injunction,) 60, 61. 

18 & 19 Viet. c. 16, 8. 7, (judgments,) 100. 

c. 43, (marriage settlement of infants,) 342. 
c. 63, (friendly societies,) 210. 

c. 67, (bills of exchange and promissory notes,) 83. 
c. 91, (merchant shipping amendment,) 29, 62, 66. 
c. in? (bills of lading,) 35, 59. 
c. 122, (fire insurance,) 162. 
c. 132, (labourers* dwellings,) 212. 
c. 133, (Limited Liability Act,) 200. 

19 & 20 Viet. c. 40, (provident societies,) 211. 

c. 47, (joint stock companies,) 200. 
c. 94, (udininistration,) 336. 

•*. 97, s. 1, (writ of execution, bona fide purchaser,) 
49, J66. 

s. 2, (restitution of 'chattels,) 4. 
s. 3, (consideration for promise,) 75. 
s. 5, (surety,) J09, 110. 

s. 10, (infancy, coverture, lunacy,) 370, 371, 373. 
8. 11, (joint debtor, abscncfi» beyond seas,) 283, 
372. 

8. 12, (absent debtors,) 283^ 370, 373. 

8.«13, (debts, limitations,) 73, 78, 79, 373. 

8. 14, (co-contractor’s interest,) 78. 
c. 108, (Small Debts Act,) 6, 92. 

20 & 21 Viet. c. 14, (winding-up acts,) 191, 200, 201. 

c. 49, (joint stock companies,) 200, 201. 
c. 54, (fraudulent trustees, bankers,) 270. 
c. 57, ^lisposition of wife's reversionary interest,) 
350, 363. 

c. 77, (Court of Probate Act, 1857,) 305, 328. 

8. 3, (lorda of manors,) 306. 
a. 23, (court of recordf) 91. 

8 . 29, (practice,) 308. 

sa. 46, 47, (district registry,) 307. 

s. 59, (abode of testator,) 16. 

8 . 70, (administrator pendtmie life,) 330. 

s. 71, (receiver,) 331. 

ss. 72, 74, (administrator,) 330. 

s. 73, (administration,) 331. 

8. 79, (executor,) 304. ’ 

8. 86, (voidable probates,) 307. 
c. 78, (loiift Stock Companies Winding-up,) 200. 
c. 79, (probates,) 809. 
c. 80, ( JointfStock Companies,} 201. 
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Stati’tes ci«eJ. 

20 & 21 Vict.c. 85, (Court for Divorce and Matrimonial Cauacsj^ 

• 360, 

8, 7, (decree for judicial separation,) ib, 

s. 21, (protection order,) ib, 

ss. 24, 32, (alimony,) ib, 

s. 25, (wife /irme soh,) 3(>le 

8. 26, (wife's nccessarictf, joint power,) 361. 

s. 33, (custody and maintenance of children,) t3. 

8. 43, (children's settlement,) ib, 

s. 57, (petition), 327, 

21 & 22 Viet. c. 27, (Court of Chancery,) 61. 

c. 36, (probates,) 309^ 

c, 60, (joint stock companies,) 200, 201. 

c. 70, (copyright,) 234. 

c. 74, (small debts,) 92. 

c. 91, (joint stock companies, )^2^(^ 201, 

c. 93, (executors,) 301', 303, 309, 328, 329, 331, 332. 

c. 101, (Court for Divorce,) 2 10.* 

c. 108, (wife’s property.) 360, 361, 

22 Viet. c. 13, (patents, muiutions of war,) 219, 220. 

2*2 Sc 23 Met, c. 35, ss. 4? 6, (fire insurance,) 162. 

s. 7, (informal insurance,) 163. 

8. 8, (purchaser,) if>, 
s. 12, (powers,) 247.^ 
s. 21, (assignment to self,) 380. 

8. 23, (payment of money by trustees,) 264. 
s. 24, (concealment of deeds,) 380. 

8, 26, (power of attorney,) 368. 

ss. 27, 28, 29, (adininiMration,) 314, 329. 

8. 30, (trustees may /^>ly for oi>inion of ji^^gc,) 
270. ' 

s. 31, (trustees,) 269. 

5. 32, (in vestments,) 239. 
c. 36^( stamps on probates,) 309. 
c. 61, (divorce amendment,) 360, 361, 362. 

23 Vicl. c. 5, (Indian government notes,) 310. 

c. 15, (probate,) 33, 83, 310. 
c. 28, (stock jobbing,) 88. 

23 & 24 Viet. c. 38, ss. 3, 4, (registered judgment,) 99. 

* 8. 8, (conceaJeneut of deeds,) 380. 

8. 9, (trustees may apply for opinion of judg^,) 

270 . 

.4. 10, (investrnenty.,) 260, 

s. 11, (investments,) ib, 

8, 1«, (investments,) 239. 

9, 14, (account| in chancery,) 313. 329. 



INDEX, 


436 

I^TATUTEs cited. 

23 & 24 Vice* c. 38, (friendly societies,) ^0. 

c. 83, (infants* settlements, Ireland,) 342. 
c. lOG, (railways,) 192. 
c. Ill, (stamps,) 3*5, 80, 83, 161, 186. 
c. 126, 8. 13, (Common Law Procedure Act, 1860, 
bill of sale,) 30. 
ss. 28 — 31, (garnishee,) 114. 

^ s. 82, (costs,) 61. 
c. 144, (divorce,) 362, 

c. 143, 8. 23, (investment of trust monies,) 261. 
s. 21SM<(niabitenancc,) 236. 

8. 27, (appointment of trustees,) 265. 
a. 29, (receipt of trustees,) 264. 
s. 30, (executors,) 313. 

8. 34, (date of operation,) 266, 261. 
cXV7, (creditors,) 123. 

24 Viet. c. 3, (transfer of stock,) 184, *376. 

c. 10, ^Court of Admiralty,) 29, 91. 
c. 14, (post oflice savings banks,) 211. 

24 & 25 Viet. c. 73, (designs for articles of manufacture,) 234. 

c. 91, s. 30, (stamps on appointment of new trustees,) 
266. 

8. 34, (fixtures, bilks of sale,) 47. 
c. 92, 8.*»3, (probate, voluntary debts,) 311. 
o. 114, (domicile,) 298, 299. 
c. 121, (domicile,) 299, 300. 
c. 134, (Ilankrnptcy Act, 1861,) 124, 155. 

8. 2, (reduction of London commissioners,) 134. 
8. 3, (jurisdiction of county courts,) ib, 

^ 1 , 4, (county courts,) ib. 

88. 19 — 27, (abolition of insolvent court,) 155. 
8. 66, (appeal,) 14^l>. 

s. 69, (all debtors subject to bankrupt laws,) 
155, 156. 

a. 71, (acts of bankruptcy,) 126, 127, 157. 

8. 72, (declaration of insolvency,) 127, 157. 

8. 73, (execution,) 47, 98, 107, 128. 

8. 74, (sale of goods by auction,) 48. 

8. 75, (insolvency in colonies,) 128, 157. 

8. 76, (judgment debtor summons,) ib. 

8. 77, (decrees and orders,) 129, 157. 

8. 79, (service of summons,) 129. 

8. 82. (examination of debtor,) ib, 
s, 8sf (summons, adjudication of bankruptcy,) 
ib, 

8. 84,<a^udicatioii,) 130, 134. 
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Statut^ cS^d. 

2‘l-& 25 Viet. c. 134. s. 80, (petition by debtor,) 127. 

s. 87. (petition,) 132. 

8. 89, (petitioning creditor** debt,) ih. 
s. 93, (Oling statement of liabilities by debtor,) 
128. 

8. 90, (powers for court to a4judicate), 132. 

8. 97, (computation of debts), 133. 

88. 98 — 107, (pauper and lunatic prisoners,) 
157. 

8. 108, (official assignees,) 50. 

s. 109, (proo^af debts,) 130. 

s. 110, (puwer^o suspend proceedings,) 145. 

8. 110, (creditors* assignees), 135, 140. 

8. 117, (assignees,) 50, 135. ^ 
s. 118, (otlicial assigncc,)J|#!!>V 
s. 128, (debts under 130. 

«. 132, (mortgagee,) HO. 

8. 133, (mortgage by nsffignees,) 143. 

8. 131^ (half-pay, &c.) 158. 

8. 135, (sequestration of benefice,) ih. 

8.^37, (power to sell debts, goodwill, &c.) 143. 
8. 144, (proof of debts,) 130. 

8. 140, (proof of debts ) 5. 
s. 149, (costs,) 1^. 

8. 150, (apportionment of rent,) ih, 

8. 151, (debts payable by instalments,) to, 
s. 152, (dividends ofjoint and separate estates,) 
288. 

a. 153, (damages,) 139. 

8. 154, (policies <^n8urance,) ih, 

8. 155, (proof ofxiebt,) ib, 

8. 157, (certificates,) 140. 

8 . 159, (after-acquired property,) 147. 

8. 161, (order of discharge,) ih, 

8. 103, (discharge,) 282. 

8 . 104, ^barred debt,) 72. • 

s. 174, (allowance to bankrupt,) 143. 

8. 177, (joint estates,) 288. 

8 . 185, (power to wind up by deed,) 145. 

8 . 180, (power to wind up by deed.) ih, 

8. 187, (registration of deed,) HO. , 

8 . 192, (trust deeds for creditors,) 120. 

8. 193, (registration,) ih, 

8 . 194, (regiltratiori,) f 10. 

195 (stamps,) 120. 

8. 196, (registration,) 117. 

s. 197, (jur ^ction after registratloy,) 120. 
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Statutes cited. 

24 8c 25 Viet. c. 134, & 198, (protection,) 121. 

8 . 200, (assent of credftors,) 122. 

B. 203, (evidence,) 148. 

8 . 204, (signature of commissioner or registrar,) 
ib. 

s. 232f (acts construed together,) 51. 

25 & 26 Viet c. 63, (Merchant Shipping Act Amendment Acts, 

0 1862,) 29, 52. 

8 . 3. (equities against owners and mortgagees 
of ships,) 54. • 

8 . 45^(certificate of registry,) ib. 
ss. 4^1l?8, 53, (loss of certificate,) ib, 

6. 50, (certificate of registry,) 55. 

8. 55 ( transfer of registered ships, ) ib, 
ss. 66 — 78, (lien for freight,) 29, 59- 
^^8, (copyright works of art,) 231, 
c. (divorce,) 362. 

c.^86, ss. 12 — 14, (lunatics or idiots,) 191. 
c. 87, (industrial and provident societies,) 211. 
c. 88, (fraudulent tmflrkingof merchandise,) 235, 370. 
c. 89, (Companies Act, 1662,) 191, 196, 198, 200, 201. 
8 . 4, (partners,) 201. 

8 . 6, (memorandum of associition,) ib, 
s. 7, (liability may be limited,) 202. 

6. §, (shares,) ib, 
s. 9, (guarantee,) 203. 

8. 10, (memorandum of unlimited company,) ib, 

s, 1 1, (cflect of memorandum,) ib. 

s, 12, (powers to alter memorandum,) 201. 

6rl3, (change of name,) ib. 

ss.\ 1 4, 15, (articles of association,) ib, 

s. 16, (stamp on articles,) ib. 

8. 17, (registration of articles,) ib, 

6. 18, (certificate of incorporation,) ib. 
s. 21, (license to hold land,) 205. 

8. 22, (shares personal estate,) ib. 

8. 25, (register, ) ib. 

8 . 26, (annual list of members,) ib. 

8, 30, (register of members,) ib, 
s. 31, (certificate of shares,) ib, 
s. 37, (register, evidence,) i5. 

8 . 3S, (liability of contributories,) 208. 

s- 39, (registered office,) 205. 

s* 41, (name of limited company,) 206. 

8 . 43, (mortgages and changes,) ib. 

8. 44, (annual statement,} ib. 
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Statutes ciM. 

25 s|26 Viet. c. 89, 8. 47, (bills and notes,) 29 

^8. 50, (special resolution,) <6, 

8. 51, (special resolution,) 207* 

8 . 53, (registry of special resolution,) 15* 

8. 54, (copies of ditto,) i5. 

8. 74, (contributories,) 208. 

88.79 — 128, (winding up by the court,) 207, 208. 
88. 92 — 97, 133 — I-bl, (otHcial liquidators,) ib, 
88. 128 — 146, (voluntary winding up,) 207. 

88. 147 — 152, (supervision of court,) ib, 
s. 182, (bankii^ companies,) 201. 

26 Viet. c. 14, (post-oflicc savingJCnnks,) 211. 

c. 28, (stock <?crtificfit<*s,) 185. 

26 & 27 Viet. c. 41, (lien of innkeepers,) 28. 

c. 56, (loan societies,) 211. ^ 

c. 57, (regimental debts 

c. 92, (Clauses Consolidation Act, railways,) 102. 
c. 93, (ditto waterw'orks,) ib. 
c. 105, (bills and notes,) 80. 

c. 118, (Companies Clauses Consolidation Act,) 192. 
Statutes merchant and staple, 100, 

Stock in trade, assignment of, 32. 
in the fun A, 181 — 190. 

is personal estate, 183.« 

jobbing, 87, 185. 

transfer of, 184. 

contract for sale of, 186. 

distringas on, 187. 

charge of judgment on, 1 88. 

transmission of, by will •iHO. 

unclaimed dividends tM, 375. 

notice to trustee on assignment of, 377. 


Stolen goods, 366. 

Stop order, 378. ^ 

Stoppaoe in transitu, 41. 

Submission to arbitration, 165, 167. 

by assignees in bankruptcy, 293. 
Succession Duty Act, 1853.. 275, 277, 316. 

SupEniOR courts of record, 91. 

Sureties, 108, 169. 

* discharge of, 110. 

proof of debts paid by, 136. 

Survivorship amongst joint owners, 283. 

none in equity of joint securities, 280. 
none atnan|^t owners in common, ib, 
amongst joint debtors,^63. 
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Survivorship as^o joint and several debtors, 283. 
of office of executor, 303. 


Tail» estate, none in personal property, 242. 

Tenant without impeachment for waste, 18. 
for years or for Hfc» ib. 
joint, 323. 
in common, ih. 

Tenterden, Lord, his act. — Sec statute 9 Geo. IV. m, 14- 

Tebtamentary alienation, growth of right of, 294. 

ScVwiLL. 

Timber, 16, 18. 

trees, what arc, ib. 

Title, 3?5^ 

to money an\iiegociab1e securities, ib, 

to chattels personal, 366. 

to stolen goot.^, ib. 

to horses stolen, 367. 

under factors and agents, 368. 

warranty of, ib, 

under statutes of limitation, 370 — 374. 
to unclaimed dividends, 375. 
to choses in action by notice, 377 — 379. 
through deeds, wills, '&c., 379. 
abstract of, ib, 
covenants for, ib, 
to shares, ib, 

comparison of, to real and personal estate, 380, 
to goods bond fide afji|uired, 48, 366. 

*deed8, 9, 11. 

solicitor's lien on, 29. 

Tombstone, 13. 

Trade^ contracts hi restraint of, 86. 
marks, 234, 235. 
bankruptcy of partners in, 286. 
liability of executor carrying on, 289. 
customs of, 369. 

Trader, who is, within the bankrupt laws, 124. 

Transfer of stock, 184. 

Trover and conversion, C3, 45. 

* • recovery in, 48. 

Trust, though voluntary, enforced in equity, 34. 
settlements by means of^239. 
funds, act for better securing, 270. ,, 

for payment of creditors, when revocable, 272. 
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Tri-st for w^|*8 separate use, 354. 
forn oi^f stock, 390. 
notrc entered on sliip's register, 53. 

Trustee Art, 1850.. 206. 

Trustees, former liability of, not investing in consols, 183. 
transfer of stock wheli they refuse, 1 84. 
infant, ISG. 

power to appoint new*, 264, 266. 

costs of, 267. 

responsibilities of, i7/. 

iodeiiinity and reimbursement of, 269. 

act for relief of, *270. j 

]>iinishinent for fraudulent, 

jjower to apply for opinion of judge, ib. 

of j)ersonaI estate made joint owners, 277. 

notice to, on assignment of chose in action^7 /. 

ituiuiry of, as to prior assignments of cho^^ in action, ib. 

form of uhvial clauses in sellleinent aj^to, 399. 


.U. 


lJ>fT*inr., 1 76, 1 77. 
ITNCKRTiFicATEn bankrupt, 147. 
UncIvAIMED divideiTds, 375. 
IJNEAwri'i. contnu ts, t»9, 84. 
Use, conveyance by way of, II. 
I'SURiors contracts, 89. 


V. 


V'l'-NuoR’s lien, 41. 

Vi;sTi.i> intcrots, 239. 

the courts lean to, 253, 

giving, to children by settlement, 254. 

Voluntary trust enforced, 34, 
bonds, 105.* 

preference in bankruptcy, 144, 151. 
settlement, void as against creditors, 272. 
binding on settlor, 273. 

of personal estate not void as against subse- 
quent purchasers, 274. 


W. 


Wagers void, 88. 

Wages to servants of bankrupt, 144. 
■i4^/A4.ES, custom of, 294, 335.* 


W.F.P. 


G G 
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Warrant of att#rney, 93. 

to secure annuity, 94. 
execution and attestation »f, 95. 
to be filed within twenty-one days, 96. 
in case of bankruptcy, ib. 

Warranty on sale of goods, 368. • 

Waste, tenant without impeachment of, 18. 

being impleaded of, ih. 

Widow, usually prcfcrrcjjn grant of administration, 328. 

her share under the Statute of Distribution, 332. 

when deprived of her distributive share by*Settlement, 342. 

Widowhood, gift to a womaif during, 340. 

Wife, executrix, 302. w* 

covenant to settle her future property, 270. 
r^duty on legacy to, 315. 
a feme co^^t, 343. 

her cbuttel^^'rsonal belong to her husband, 344. 

her parapbcrnalTa, 345. 

her legal cbo^s in action, 346. 

her equitable clioses in action, 347. 

her equity to a settlement, 348.* 

disposition of her reversionary intd ests, 350, 351. 

her husband's liability to her ^obts, 353, 358. 

her will of her personal estate, 354. 

trusts for her separajte use, 354, 355. 

restraint on lier anticipation, 356. 

powers may be exercised by, 247. 

separation of, 357. 

protection when deserted by her husband, 360. 
her alimony, ih. 

feme sole, 361. 

See IMarrifd Wo>I\n. 

Will, 294. 

attestation of, 296. 
r»':?^ocation*l>f, 298. 
domicile, 298, 299. 
executor of, 301. 
probate of, 305 — 310, 
ecclesiastieul jurisdiction over, 306. 
registration of, in Court of Probate, 307. 
of wife by husband's authority, 354. 

Wi|4DlNO-up Acts, 199. 

Witnesses, examination of, by arbitrators, 1694 
to a will, 296. 

Writ of mandamus, 60. 
of injunction, ib. 
fieri facias, 48. 
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>Vrit of /fv/iiy/bcias, •1-9. 
of 

of cSpias ad satu/fic^ndum, 100. 
Writing, what contracts to be in, 39. 


Y. 

Vf.au, agreement not to be performed \\itbin a. 7’*. 
of executor, 3113. 
of administrator, 329. 

York, custom of j)rt>vince of, 291', 33.7. 

>'oi NGFU cliildren, 250. 
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